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UNITED STATES DISTRICT COURT ( TLE 


SOUT“ 2N DISTRICT OF NEW YORK 


EDWARD KAVAZANJIAN, FRANK BENEMZOROOM 303 FO 
FDWARD BERTELE, FRANK COSTAS, JOSEPH 
D'AMICO, JOSEPH FARRELL, ALEX FLASTFRSTFIN, 
MARTIN GREENFIELD, JOHN MARTIN ARTHUR 
OPPOLIAN, PETE SCALCIONE, AND AS A CLASS 

ALL. INVESTIGATORS OF THE U. S. IMMIGRATION 
AND NATURALIZATION SERVICE, IMMIGRATION 

AND NATURALIZATION SERVICE LOCAL NO. 1917 
(AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES 
AFL-CIO) AND NATIONAL COUNCIL OF IMMIGRATION 
AND NATURALIZATION LOCALS, 


Plaintiffs, 


vs. : 69 Civil 3074 


U. S. IMMIGRATION AND NATURALIZATION 
SERVICE, THE U. S. CIVIL SERVICE 
COMMISSION, ROBERT E. HAMPTON, JAMES E. 
JOHNSON and L. J. ANDOLSFK, MFMPERS OF 
THE U. S. CIVIL SERVICE COMMISSION, AND 
THE UNITED STATES OF AMERICA, 


Defendants. 


Before: 


HON. MILTON POLLACK, 
District Judge. 


New York, June is, k9s33 
2.30 o'clock p.m. 
(Room 519) 
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APPEARANCES: 


FRIED, FRAGOMEN & DEL REY, Piaken 
Attorneys for Plaintiffs; 
BY's MARTIN L. ROTHSTEIN, Fsa., and 
LEONARD L. FINKEL, ESq., 
Of Counsel. 


PAUL J. CURRAN, Esq., 
United States Attorney for the 
Southern District of New York; 
TAGGART D. ADAMS, Esq., and 
PATRICK H. BARTH, Fsq., 
Assistant United States Attorneys; 
Of Counsel. 
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D Essentially, the grade level of a Federal 


employee is what it is all about for him financially. 


The plaintiffs to this action, which is a class 


4 

5 action, were classified at GS-11. We submit that they 

6 were underclassified by the Immigration Service, deliberately. 
7 underclassified, in that the Service did not implement a 

& standard which had been published by the Civil Service 

4 Commission governing the grades or investigators within the 
10 Service and which under 5 United States Code 5105, I 

11 believe it is, the Service is obliged to follow; that 

12 they were deliberately undergraded for budgetary reasons 

13 in order to keep their grade levels at a level that INS 

14 ‘elt it wanted to pay, which was contrary, of course, to 

, | the letter and the spirit of Civil Service law. 

16 We submit in particular that between the years 
17 || 1959 and 1969 there was a deliberate policy on the part of 
18 \ the Immigration Service to keep the grades down. 

19 We intend to introduce the testimony of 

2 || witnesses, primarily that of plaintiff, Faward Kavazanjian, 
21 who was an elected official of the collective bargaining 
22 | representative of the plaintiffs, es to the many efforts 
x} which he made beginning in 1963 in order to compel the 

“ Civil Service or to compel the Immigration Service to up- 


grade investigators in accordance with the standard and 
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the resistance he was met with and the resporse which he 
both received and didn't receive from the Immigration 
Service. 

Initially or additionally we have numerous 
documents which the parties have agreed to stipulate into 
evidence and which have bcen pre-marked. 

I think with regard to this claim of deliberate 
undergrading the most important document is a report known 
as the Macy report in which the Civil Service Commission 


itself, in 1968, found that the Immigration Service had 


misapplied its classification program and had done so with 


the intention of keeping the employee grade levels low. 

The document will be in evidence. Both parties 
have filed cross motions for summary judgment with lengthy 
memoranda which discuss all of the evidence. 

The documents we are stipulating to are exactly 
the same documents which were the subject of both of our 
motions for summary judgment, plus additional documents 
which the parties deemed appropriate for trial. And there 
is a very full explanation of the documents by both parties 
in our motion and, additionally, plaintiffs have filed a 
trial memorandum discussing the high points of the case 
and the defendants have indicated to me that they also 


are filing a memorandum. 
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willing to come down and testify on Friday. 
inconvenient for her. Her husband has been 

THE COURT: On Friday I will be in Washington. 

Mk. ADAMS: It would be inconvenient to have her 
testify then. 

THE COURT: On business of the Committee on 
Court Administration, involving the personnel of the United 
States Courts. 

MR. ADAMS: I made the suggestion -- I! mentioned 
Friday, your Honor, because from my understandina from Mr. 
Rothstein and Mr. Finkel, they have somewhere between 15 
and 20 witnesses that they intended to call. They expect 
to take a full day Thursday -- 

THE COURT: I don't intend to hear 15 c: 20 
witnesses on the same subject, nor do I intend de novo 
reviews of the function of the Civil Service Commission. 

I have some misgivings as to what my authority 
is in overseeing the functioning of the Civil Service 


Commission, but it certainly is not to do the job that 


Congress put on them. It is merely to see whether they 


did the job in accordance with the standards for ‘the 
services that they are required to perform. So just 
don't get the idea that this is a substitute Civil Service 


Commission. 
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EDWARD KAYA. SAND TAN called as a 


witness by the plaintiffs, having been f:rst duly 


sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. ROTHSTEIN: 

Q Mr. Kavazanjian, what is your occupation? 

A I am a criminal investigator for the United 
States Department of Justice, Immigration and Naturalization 
Service. 

Q Mr. Kavazanjian, would you summarize briefly 
for the Court the positions which you have held with the 
United States Government? 

A In 1951 to 1956, United States Food & Druq 
inspector. 

1956 to 1962, criminal investigator, United 
States Treasury Department. 

From 1962 to the present, criminal investigator, 
Justice Department, Immigration and Naturalization Service. 

Q Would you outline briefly the positions and 
arade levels which you have held in your service with the 
Immigration and Naturalization Service? 

A I entered the Immigration Service in March of 
1962, GS-11, criminal investigator. 


In 1967 I was awarded a classification ot field 
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1S=]12, criminal investigator, and I have been a GS-12 
criminal investigator since June of 1967. 
@) Mr. Kavazanjian, would you outline for the Court, 
please, the organization of the investiqation section in 
York between the yeers 1962 and 1967 or ‘68? 

There were approximately 180 criminal investi- 
gators divided up 1te cateacries of work. There was 
area control werk, where aliens were apprehended substan- 
tively by searches. 

vhere was a general investigation section that 
handled matters of a general nature. 

as a specialized f id section which 
involved investigations of varicus frauds a the 
Immigration lews, and there was a special investigation 
ection which comprised two units, one handling subversive 
activities and subversive personag®: and one which I was 
assigned to, which handled criminal and moral, narcotic 
and racketeer category aliens and matters. 

Ard for how long were you assi 
criminal narcotics and racketeer section? 


A Since March of 1962 when I entered the 


Immigration Service. 


Reginning in 1962 through the year 1967, will 


you briefly iescribe your lutics aS an investigator with 
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the Immigration Service? 

A From 1962 to the present time I was concerned 
with matters and people involved in criminal and moral, 
narcotic and racketeer type violations of Immigration and 
Federal laws. 

When I first came to the Immigration Service, 
and I was hired directly in Washington, I was assigned to 
the Nassau-Suffolk County areas of the New York District 
specifically to handle violations of Immigration laws, 
liaison in all matte pertaining to criminal or moral, 
narcotic and racketeer violations of Immigration laws. 

q) Would you desc be for the Court, sir, exactly 
what an investigator does with a case, 1n general terms, 
so that we can understand just at your function and the 
function of the other investigators 

when 
law they are subject to arrest and administrative and 


a} 
oO} 


criminal proceedings, so the criminal investigator's j 
is twofold, really, handle assigned investigations that 
come in for various reasons, various causes, and also 


that arises out of his normal every-day Occurrences. 


This is a vaSt area of responsibility and you are on call 


at all hours of the day. 


THE COURT: S a or is it a vast 
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responsibility? 


THE WITNESS: Roth, hecause aliens transcend 


3 

i all social levels, all types of occupations and their 

5 activities are subject to our investigation for purposes 

b of enforcing the Immigration laws. 

a) Will you give the Court a bit more detail on 

. how and where these duties and ass anments were performed, 
d exactly what a man does who is an incumbent in an 
10 investigative position? 

1] A Assiqnments are given to him by a supervisor. 
12 iis job then is to analyze the case and to start to take 
13 his own independert actions and to bring the case to 

4 finality, either by an arrest, a report or some action 

15 that satisfies the United States Government and the super- 
16 visor that you have lived up te your duties and respon- 
7 sibilities. 

18 0 When you say independent actions, can you say 
19 just what such actions involve, what exactly 15 done 

m2) physically on a case by an investigator? 

21 A There comes a point in the investigator's 

22 activities when he must makea decision either to arcesi, 
23 either to apprehend for purposes of administrative 


procedure, to make decisions that involve some of the most 


serious cconscaquenccs 1n human life, breaking up families, 
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taking aliens and processing them for deportation, prosecut- 


ing them for violations, aliens that have been smuggled 
across the borders, aliens that are involved in narcotic 
crimes, aliens that are involved in all kinds of immoral 
activities, perpetration of frauds -- there are decisions 
almost every minute of the day, and these are situations 
that arise spontancously. 

You are in a car; you get a radio call, go to 
so-and-so place or go to the court. The police have 
somebody who is arrested 5r some sérious violation, Or an 

has been complained by his wife and you go there and 
he jumps ship or he was smuggled across the northern horder 
or he was invelved in some illegal activity, gem smuggling 
narcotics, runs the gamut of every sing] 
that exists, because the category 
thing, every kind of law violation 
every kind of social 
employment, everything, but the decision is the 
to make. You make it in the field. There is no one 
to help you. And when you arrest the persons, that's 
you can't unarrest him. 


Q liow do you go about investigating, prior to 


apprehension; what kind of things does an investigator 


A q} : ! “as anes to you, you hav: to make 
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Kavazanjian-direct 
decisions on who to talk to, where to go, whether or not 
you check employments, whether you cooperate with other 
agenciss. You are completely independent. There is no 
one to tell you what to do. 

Once a month, theoretically, your supervisor 
reviews cases that are assiqned te you, hut in most 
instances Immigration violations are spontaneous; they 
occur out in the field, in your are€a of responsibility or 
your area of work, so that you daon't have a chance to do 
any second guessing. Plus the fact that there is so much 
work and so many violations that everything is independent 
judqmenr. 

a) During your period with thre Immigration Service 
can you tell us who your supervisors were and what their 
function was with respect to your assignments in cases? 


A My first immediate Supervisor from 1962 to 


1970, until he retired, was Mr. Fdward J. Farley, supervisor, 


criminal investigator, and from 1970 or '71 to the present, 
Mr. Abraham Goodman. They were my supervisors and during 
that time they supervised me strictly from the office. 


. 


At no time did they ever accompany me into the field. 
They gave me assignments. I told them assignments that 
arose out of my own work. They evaluated me and at all 


times they Cid nothing but supervise my completed reports, 
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my completed work, appraise me and make decisions on 


whether or not cases would go to certain areas for Litiga=- 


tion and for final judgment. 
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@) During your employment with the Immigration 


Service did you hold any positions with the American 


Federation of Government Employees or any locals or 


affiliates thereof? 
A Yes, I did. 
What positions did vou hold? 
A From 1965 to 1966 I was the national liaison 


representative of Local 1917. In 1966 or '67 T became 


the president of the local here, and in 1966 I organized --| 


aided in organizing all the Immigration employees in 
the Immigration Service throughout the world and be- 
came the national president of all the Immigration 
employees throughout the world in 1967. 
I was the president in the late part of 

'67, the national president, until 1971 of the 
National Council of Immigration bHmployees in the 
American Federation of Governinent Emplovees, AFL-CIO. 

Q In the course of your union activities, 
did you have opportunity to become familiar with the 
way the Immigration Service was organized nationally? 

A Well, I had occasion before that, from the 
time I came into the Immigration Service, before 
our union was formed. In fact, the union was formed 


because we ran into roadblocks and we coulc ‘'t move on 
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any matters of importance. 
MR. ADAMS: Your Honor, I object to that 
answer as not responsive and irrelevant to the case. 
THE COURT: Strike it out, 

O Nay I ask you again whether in your various 
positions with the union you became familiar with the 
Organization of the Immigration Service? 

A } I did. 

Q bid you also become familiar with the duties 
of other investigators and the roles of their super- 
visors: in the course of your union activities? 

A Zz ei, had direct contact with all in- 
vestigators in New York and other parts of the 


country. 


(@) Based on that, sir, will you explain 


what the role of the supervisor was with res 
immiqrant investigator? 

A An Immigration and Naturalization investi- 
gator supervisor supervises the case work and the de- 
cision-makind that field investigators did on their 
own, 

In other words, the supervisor was an 
office man. lis job was to make assiqnments, to 


close an assiqnment, to siqn reports, and to make recom- 
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this going to he a brief statement? 

MR. ROTHSTEIN: It will he rief state- 
ment. 

THE COURT: I will take it sul 
tion to strike it out. 

I would like you to briefly explain to the 
court the kinds of cases you were involved in from 
1962 through 1967. 

AS a criminal investigator in the Immigration 
Service, I was involved in investigating cases of the 
highest complexity and the most important aspects of 
our national security and welfare Specifically, cases 
conspiratorial or substantively pertaining to narcotics 


violation, narcotics rings, vice rings, all sorts 


of organized crime and only -- well, mostly cases that 


involved the most complex, sensitive issues in our 
American life and pertaining to aliens. 

Q In December of 1963, were you called to 
testify before a comnittee of the House of Representa- 
tives? 

A Yes, I was. 

2) Very briefly, what was the nature of your 


testimony there? 


: . ’ e 
A It was a case involving an allegation of 


SOUTHERN OISTRI. T COURT REPORTERS, U.S. COURTHOUSE 
FOLEY S ARE NEW YORK WY O 7 4860 


hpas Kavazanjian-direct 

subversion that the House Committee on Immigration was 
interested in and it involved some sensitive issues, 
involving a party residing in Suffolk County, and the 
House wanteu to know exactly what the situation was 
first hand from the investigat%:' who handled the case. 

(a) What sort of issues were they when you say 
sensitive? 

A A girl who married a very prominent American 
who was supposedly part of a spy ring behind the Iron 
Curtain. 

At the time you were in Washington to 
1963, did you have a conver7*tion with 
and Naturalization Commissioner Farrell? 
I did. 

What was the nature of that conversation? 
he nature was, "1 Farrell as 


the grades of the investigators and the type of work 


in New York, after I had raised an issue involving a 


standard that the Civil Service Commission had approved 
in 1959, whereby criminal investigators in the Immiqra- 
tion Service could be classified at the GS-12 level. 

This was 1963 and my query was, why hasn't the standard 
been impelemented and what can we do to bring the qrade 


to parity with Customs and Narcotics level, GS-12 and 
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GS-13? 
@) What was Mr. Farrell's response? 
A Mr. Farrell told me if I send him all the 


matters in details involving my nersonal worth: and the 


work in New York, he would give that to the associate 


commissioner of management handling classification in 
the Immigration Service and some steps would be recom- 


mended if it required and warranted it: 
2) Would yo. briefly outline for the 
court the steps you took subsequent to that conversation 
and tne capacity in which you took them with respect 
to obtaining high.r grades for Immiqration investigators? 
A In 1964 I got a letter from lr. Loughran 


saying he had received my appeal. 


9) Who is Mr. Loughran? 
A The associate commissioner for managenent,. 


In that letter he stated the appeal would le adji ated 


when he received a report from the Civil Service 


. U 
mission who had conducted an inspection of our grades 


in 1963. 


Q Mr. Kavazanjian, T show you Plaintiffs’ 
Exhibit 4 and I ask you if this is the memorandum from 


“xr. Loughran to which you are referring. 


A Yes, your Honor, this is the letter, and 
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it states 

(@) It speaks for itself. 

A Sorry. 

a) Would you continue, sir, to outline the 
various steps that you took and responses you received 
and also if you would indicate the capacity in which 
you were acting? 


A Towards the end of 1964 I was still just 


a plain investigator, I inquired of the Immigration 


Service about the appeal and again they said they were 


awaiting the Civil Service report and an answer would 
be forthcoming. This was a telephonic response, 
nothing in writing. 

I think I was in Washington one day to 
see what was happening. In 1965, in the early part, ! 


Thomas Casey, 


the Immigration Service, and asked him about 


my appeal and he said to me that the appeal never 
it wasn't an official appeal, and no answer 
would be forthcoming as to that appeal and the imnle- 
mentation of the 1959 standards approved by the Civil 
Service Commission. 
A tn 1965. «= 


Your Honor, may T just point 
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out that I will object to the taking of that response 
as hearsay as to the truth of it. 

THE COURT: It certainly is in that 
category, but under the new rules I am privileged to 
take hearsav and give it such weight as it may deserve. 

A In 1965 I was a member of an organization 
called the Immigration and Naturaiization Service 
Officers Association, and I prepared a very extensive 
brief with comparisons of other federal criminal 
investigators, and letters also that had come to our 


attention that in.1963 Mr. Loughran had answered re- 


sponses on the ¢ standard saying that supervisors 
were doing the GS work and therefore there was no 
need to raise the investigators'grade 

I had gotten a copy of that letter and submitted it 
in this brief that was forwarded through the Immiqra- 


tion and Naturalization Service Officers Association 


to Washington in order that we get the GS-12 grade. 


@) Mr. Kavazanjian, I direct your attention 


to Defendant's Exhibit at page 84, which is a letter 


signed by E£. A. Loughran, associate commissioner for 


management, stating that: 
"When responsibilities occur at that level, 


they are assigned to incumbents of supervisory personnel 
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as GS-12 arade level, 
ana I ask you if that is what you were referring to. 

A That is correct. 

Will you continue with your description. 

A Mr. Thomas Gibney 
extensive brief to Washington ar 
Loughran in order that we <¢; some consideration of the 

S-12 standard, 

MR. ADAMS ; May I object to that 
statement, whether that is within Mr. Kavazanjian's 
knowledge. 

THLE COURT: OLjection sustained. 
answer is stricken. 

Do you know of your own 
sO, would you state the s of that 
whether or not such a b »Ff was delivered 


Immigration Service? 


May Mario Notto, the associate commissioner 


of Operations, was present in Washington when Mr. 
brought that brief down to Washington to he reviewed 
by MM Loughran and fir J¢ , who were joint commis- 
Sloners, one management and and one operations, 

O Did Mr. Notto acknowledqe to vou that 


he had received such a docunent? 
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On many instsances, 
Will you relate for the record on which 


isntances he so acknowledged? 


my} 


The night of the meeting Ir. Notto, who is 
a personal friend of mine, he and I served in the United 
States Army together, called me at my home and told 
Mr. Gibney had been down with the lLrief and that it 
been read and chances were lr. Loughran would not 
implement the GS-12 standard. 

2) Did you yourself see a copy of that brief? 

I prepared the hrief. 

Will you outline briefly the kind of thinas 
that were contained therein without going into letail, 
elaboration -- 

There was a chart. of all criminal investiqa- 
tors in the government, including FRI agents, Narcotics 
agents, Customs agents, Wage and Hour investigators, 
Civil Service, FBI, all the different activities 
each investigator would do, issue order to show cause, 


seizing property and qoods, arresting in border 


areas, and all of these comparisons were in a chart 
to show the Immiqtation investigator in the field no 


higher than Grade 11 did more substantive work, more 


criminal and more complex, important criminal investiga- 
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tion than even an FBI 
Q Based on your knowledge I function 


and role of the Immigration inspector, did that document 


contain a comprehensive analysis of the functions of 


the GS=-1l immigrant inspectors 


being 


Investigators. I stand corrected 
That start had been compiled and in 
about a year ago when I was in Washington the assistant 
commissioner pulled out a chart and said, "This is 
your chart and we stiil have it ! eG It was con- 
pletely accurate." 
Shall I continue my narrative. 
Were there any further steps that you took 
prior t LIGb 1 atten 
of the standard f Immigration investi 
In 1965 Mr. Robert Hoffman and 
Burtell, also investigators, accompanied 
meeting at a restaurant in New York attended 
investigator for the United : 25 Civil Service 
mission. 
Do you remember F this investiqator? 
1 do not remember his nan Jas not 
given to me and I doi know of iis date, 
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was a personal friend of Mr. Robert Hoffman, 
a) Do you know if he was there in an official 
capacity. 
MR. ADAMS: I object to that question. 
THE COURT: asked him whether he knew 
I suppose the question is answerable on the hasis 
of personal knowledge, if there was in fact personal 
knowledge. 
MR. ADAMS: If there was in fact personal 
knowledge. 
THE COURT: I don't know until I get the 
answer. You can move to strike it out if there wasn't 


personal knowledae,. 


Do you know anything about it personally? 


THE WITNESS: Yes. 

THE COURT: What is the source of vour 
knowledge? 

THE WITNESS: I was there. 

THE COURT: How did you know in what 
capacity the gentleman was there? 

THE WITNESS It was after hours. 


THE COURT: that you drew an infer- 


THE WITHESS 
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I may he mistaxen. 


in his official capacity or unofficial capacity? 


COURT: I understood he said he 
in an official capacity. 


Is that right? 


asked me if it official t Uwnetlicial. 
answered that. 
ADAMS : 
WITNESS: 
You may proceed, 
What was si at this meeting? 
This: ¢3 Service investigator presented 


us with a document, sopy of report 


United States Civil Service Commission 


document contained recommendations and directed 
Immigration Service to implement GS 2 criminal investi- 


gator positions. 


that answer. The document a | lence and I 


think it speak: 
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statement. 

THE COURT: Motion granted, Strike out 
the statement. 

I show you Plaintiffs! 
you if this is the document you are referring to. 

This is the document, ves. 

Were there any further steps which you took to 
attempt to convince the Immigration Service to imple- 
ment the 1959 standard? 


On the basis of that document I made nper- 


sonal inquiries. I went to Washington personally anid 


inquired of my union,which had Just orqanized us 
and we had just become members of, the American Federation 
of Government Employees, to investigate why this docu- 
ment had not been acted upon and whether or not the 
Immigration Service had received it. 
I also went to the Immigration Service on 

the same day. 

@) Whom did you speak with in the Tmmiqration 
Service? 

A ‘ir. Thomas Casey, personnel officer, and 
I showed him a copy of that report and I asked him if 
this report had been received by the Immigration 


Service, and he refused to answer nv question. 
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Subsequent to that, we advertised the 


w 


that we had that report. We sent it throughout 
Immigration Service. We had some of our members 
send it to members of Congress. We sent it to 
Senator Clifford Case, Mr. Jo! Macy I director 
of the Civil Service Commission, f his opinion on 
whether or not this report was factual and 
12 standard hasn't been implemented since the recommenda- 
tion was contained 

Q Did any ef c of the Immigration Service 
ever indicate to you when this document had been re- 
ceived by the Immigration Service? 

A Well, some information 
that the Immiqration 
members of Congress 


ceived this report. 


THE 
Q pid you ever discuss with 
the district director in New York he time 
locument had been rec 
Immigration Service? 


I took that document up to 


Esperdy, the district director in New York in 
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I showed it to him. He looked at it and 
ne said he had seen the report, it had been qiven to 
actually factual. 
he indicate when he had seen it? 


I object to that testimony. 


ROTHSTEIN: I think it is part of thisliti4 


gation and admissible. 


THE COURT: I will let it stand albeit 
it is hearsay and consider it in the light of all the 
facts and circumstances. 

Did ne indicate to you, sir, wnen the docu- 
ment had been received? 

He said he had received it «-me time in early 
1964; since it referred to the New York district, he 
had gotten a copy of it. 

oO Was this before or after vou Stated you 

had received a letter from the Immigration Service 


indicating they were awaiting the results of a survey 


by the Civil Service Commission, meaning the date 
Mr. Asbury said he received it? 
A I can't answer that question. 
remermher that. 
a) Were there any further steps that you took 


prior to the filing of fornal classification appeals 
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Did you have any conversations Pp ior to 


with anyone in the Civil Service Commission as Lo th 


the appeals would be handled? 


A Some time prior to 


announced who he 
be starting soon, that he would conduct audits 
body's work, woula make an 
base his evaluation on the 
he found the men to 

He stated me th if he found from 
per cent of the higher 
claimant. 

name for the rule 


would classify 


ajority rule in 
United States 


Is there anothr 


the substantial rule, where 
person is doing only <~ substantial amount of higher 


work. 
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When you spoke wW . Mr. Friedman, can you 
whether or not you were speaking as the representative o! 
all of the appellants? 


, 1 was. 


Friedman a 


bid you make know > Mr. Friedman the act that 
speaking as the representative of the 52 appellants? 
1 told him | was a! official in the union, 
desianated by the president, and that IT would 
to coordinate the bringing of the peoples 
whatever he needed from our end to get 
adjudicated. 
Did he dicate to you thet he w speaking to 
you 1n a representative capacity, that you were in a 


representative capacity” In other words, did he accept 


your statement and did you proceed under the assumption 


that you were speaking for everyone? 
Z i 


MR. ADAMS: I object o that. 


COURT: Sustalne 


ricdman the waty 
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the audits would be conducted, what statements did he 


to you, if any, about the need in this kind of an appeal 


to speak personally with all of the aprealing investiqators? 
A He stated that this was the largest mass appeal 
he had ever handled and thé it involved people working in 
different areas and in order to do it propery he woulda 
have to do comprehensive audits 
a good evaluation of what each 
Q Did he tell you what 
A Comprehensive audit meant that 
site desk audits. 
activities for the men f the previous one yeér. 
What happened subsequent to this conversat! 
you had with Mr. Friedman? 
audits 
d you tel 
The last week 
po you know if yt had yn audited 
you? 


don't know, but he t{cld me that I was 


Would you describe exactly h this audi 


conducted? 
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A We sat in a room, 4 aesk between us; 


pad and pencil and he said to me, tel} me what you 


your work and the type of cases and your responsibilities 


I began to inform him exactly of my 
I told him of my responsibilitics specifically in 
geographical area of Nassau and Suffolk County, my work 
on the icp priority racketeer cases, my assigned liaison 
with the police, with the judges, with probation out there 
to inform them about Immigration law violations and how 
the Courts should handle sentencings in our parts and all 
he complex cases I! worked on, the conspiraci€s ar... all the 
matters that I thought was indicative of my higher qrad 
@) Hiow much time did Mr. Friedman spend with you? 
A I would say about two hours. 
Did he take notes? 
te took numerous notes. 
THRE COURT: What date was this? 
THF WITNESS: It was the last week in July of 
1966. I don't know the exact date, but it was towards 
the end of July of ‘66. 
( Did he make any statements to you ahout his 
views on the value of your cases? 
No, he just recorded everything. He asked 


about what ! {hought was the important cases, and then 1 
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gave him a list of a numbe f \ ry important cases 

that I devoted all of my time to, large vice investigation 
of housewives that were involved vice, a hig marijuana 


smuggling casé involving a numerous amount of Jamaicans, 


all the top priority racketeers I was working on to try Lo 


revoke their naturalization or to get 
then the seri s crimes involved, ro} 
and narcotics smuggling. 
gave him a ist of them and I tole 

this was the ba: 9f my wor} ind €1en I set out all my 
liaison work for the representative of the Immigration 
Service for those two countles. 

Q As a union official and as the coordinator of 
the appeals were you aware ot Mr. Frieman's 


activities reyarding audits of tl 


Yes, I 

How did you becor ware of tl activiti 

As the coordinator, our plan on these apprals, 
in order that we get some semblance of what the organiza- 
tion was by the Civil Ser e Commission, was that each 
man was to let me know when he was to be audited’, if he 


was going to he audits 1, so we could see if ever ybody was 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, NY co 7 4580 


A~589 
Kavazanjian-direct 
audited or not. 
Q Were these reports made to you in the reaular 
course of union business? 

They were made to me, union business and on 
regular working hours, since classification appeals 
effictal duty. 

What did you learn of Mr. Friedman's subsequent 
activities after he had audited your position? 

I know that immediately after I was audited he 
audited Mr. Jack Lazarus, the president of the union. 

This was also in late July or early August. in: fact, 3 
think it was the same day, if I am not mistaken. 
Q Did he audit anyone else at about that period? 


A Nohody else was audited that I know of, and 


a number of months ensued and Mr. Friedman never showed up. 


Nothing was done until some time late in the fall or the 
iiddle of the fall. 

Q What happened at that time? 

A In the middle of the fall Mr. Friedman appeared 
at the New York office with numerous other Civil Service 
people and they began a systematic interview of the other 
people or some of the other people on the appeal. 

Do you know when Mr. Jack Riccardi was audited? 
My knowledge of Mr. Riccardi's, I can't spreah 


’ 
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establish tha 


to tell somet 


and then suddenly 


standard. 


greater 
the 50 
then he 


would be appiie 


that tne -¢ 
upon the rule to be 
that 12 witnesses w 
lingly. 


sustain 
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ROTHSTEIN: Also, just for 
Statements on the record, 1 certainly di 
imply before that any of the appellants we 
their testimony s order to 11 


eHtTtort, 


COURT: That's ridqht. I think so. 
;o the question of the good faith of the plaintiffs 
contention is now made that they held ack evidence 
they might have presented. 
Go ahead. Agk your qurstions. 
KOTHSTEIN: 


@) Did you have any further conversations with 


Friedman with regard to whether the majerity or su 


Stantial time rule would be applied? 
i aad. 


Would you explain the nature of those conversa- 


After he resumed his audits, one of the 
investigators came to me and told me that Mr. Friedman 
had told him that 50 per cent would be needed to substan- 


tiate the higher grade. 
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made and Mr. Friedman said to me because the position 
classification standard. in this case call for 50 per cent 
of the higher grade work and that in his cpinion this was 
the rule to be applied in New York. 

THE COURT: Did you request 
' 


tunity on your behalf or anybody else 
the evidence already placed in Mr. 


learning this fact? 


lid not, your Honor. 


THE COURT: Was there any other evidence 


available that could have been presented to amplify what 
had already been told M Friedman in order to come 
within the umbrella of the 50 per cent rule? 
THE WITNFSS: ny behalf, your Honor? 
THR COURT: 
Not that I knaw f NO, Six 
THE COURT: Do you know of any on behalf of any 
other person with whom you were associated or represent? 
THE WITNESS: IT cannot answer that guestion. 
not know, your Illonor. 
THE COURT: PLD “x seems to me that 
precludes the subject. 


MR. ROTHSTEIN 
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witnesses, ycur Honor, and it is possible that some of 
them might have answers to the questions. 

THE COURT: All right, but it makes Mr. Adams' 
objection all the more binding. 

O In February of 1967 you received letters of 
decision on the appeals and what was the result in your 
case? 

A I was denied a reclassification. 

Q bid you speak with Mr. Friedman after you 


received a letter of denial? 


A l. did. 
0 And what was the nature of this conversation? 
A 1 asked him where the evidence was, and ie 


said that there were appeals folders that contained the 
information and that we had the right to ask the Kureau of 
Inspections to reconsider our cases. 

I also asked him whether or not the Aecision 
that said I was not doing a majority amount of work, 
whether there was any fixed amount of percentage that I! 
was doing, because the decision letter just said you are 
not dcing a majority of tne work of the Grade GS-12, and 
I said to him what is the percentage I was doing? 

He said, "Well, I don't have to tell you that. 


tte said, "All I know 1s you weren't doing over 
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conclusion. 


ive to answe 


was that. 


have pe 


to have 


reduced your level of appreciation ris expertise? 


hecause t 


against you, you 
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TUE WITNFSS: Well, I! hoped he did, yes, Sir. 

THE COURT: All right. 

THE WITNESS: Hus FT. == 

THE COURT: Of course, you know sometimes that 
occurs when a liitgant finds himself at the short end of a 
judgment; he promptly thinks that the judge doesn't know 
his business. 

THE WITNESS: That's true, your Honor, hut T 


think the record will speak later or. 


THE COURT: All right. [ trust that you won't 


have the same view of this case if it should happen by any 


mischeance to go against you. 


BY MR. ROTHSTEIN: 


Q Mr. Kavazanjian, after speaking with Mr. Friedman, 


did you subsequently attempt to review your appeals file 
folder to prepare an appeal to the Bureau of Inspection? 
I aia. 
@) Ana how @id you go abour this revivw? 
A Mr. Jack Lazarus, the president of the union 


and myself, visited the United 5 res Civ2 Service Com- 
mission office at the News Ruilding 1n iw York City. 
How aid you know that this was the office to 


you were to go? 


Eecause we had madt& an apointment to see 
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He was the chief of management and personnel 
+ valuation. 

Q Can you state for the record what you said to 

and what he said to you at that time? 

A I said, "We are here, Mr. Sauerhoff, to review 

appeals folders." 

2) What did he say? 

He said, "All right. I'll find an area 
you. I'll aet the folders and each man vill look into 
his own folder and copy the reccrds, the basis for the 
evaluations," and that's it. 

@) And did hz subsequently give you and the other 
men folders? 

A Yes. He walked and gave each man there that 
day a folder to look at. 

a) Was your name on the folder? 

My mame was On my folder. 

Q Will you state, sir, what yOu Saw inside the 
folder when it was given to you? 

A Inside my folder, the only thing in thac folder 
was a letter fre ‘'r. FE. A. Loughran, associate commissioner 
of management, to Mr. I.. H. fkaer, the director of the 
Civil Service Commission, having to do with a claim that 


we had made, in my area, criminal Or moral narcotic of 


SOUTHERN DISTRICT COURT HEPORTERS US COURTHOUSE 
FOLEY SQUARE NEW YORR HY co 7 4860 


Immigration 


investi 


fication 


JTHERL OISTAK T COURT HEF 


FOLEY SQUANE NEW ¥¢ 


ks19 Kavazanjian-direct 
going in except for the basis that it was -- as to any 
allegation as to the essence of what the fact was. 
MR, ROTHSTEIN: I think it is an admission hy 
an o ficial of the party defendants. 
MR. ADAMS: I don't see how it is an admission. 
THE COURT: The objection is overruled. 
Had you completed your answer, Mr. Kavazanjian? 
I have. 

Q While you were there, did you have opportunity 
to review the contents of the files that were given to the 
other men who went with you? 

Yes, some of the men who were with me showed 
me their folders. 
O What did you see in those folders? 

A In one of the folders there was a small index 
card. One folder was empty. Another folder had a bunch 
of scrap paper in it, unintelligible, and in amazement, 


everybody said they were amazed that there was nothing in 


there that they could use from the basis of reappealing. 


THE COURT: Mr. Kavezanjian, you knew that 
there waS more material that should have been contained in 
your folder, didn't you? 

THE WITNESS: Yes. 


THE COURT: bid you ask for the additional 
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Immigration Building after the appeals had been refiled, 
tae reappeals, and I walked up to Mr. Friedman and I said 

I had reviewed my appeals folder and I saw nothing in there 
having to do with his interviews or the notes and I was 
amazed that a decision, a mathematical conclusion of over 
59 per cent not being done had been reached without any 
natnematical basis. 

I asked him, “How did you compute my hours? 
How did you find out that I wasn't performing at this higher 
level 50 per cent of my time?" 

And he replied to me, “I don't hav> to. I'm 
an expert in this. I made my decision based on my 
observations and I don't have to give any mathetmatical 
deductions whatsoever." 

THF COURT: Did you ask him for his notes? 

THE WITNFSS: I did not, your Honer. 

Q Nid you ever get to see those notes, Nir. 
Kavazenjian? 4 
A I saw those notes about a year ago when the 
documents were supplied to our attorneys and I saw the 
copies of the notes that he took on that date. In fact, | . 
I remember that the date was on them. 
MR, ROVHSTEIN: I would like to state for the 


record that the documents were not madé available to 
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At that. time they did take another look and 
then they took a third look and on the third lock they found 
iwo sets of notes involving Mr. Kavazanjian and Mr. Ilezarus. 

The minute I got those netes thry were turned 
over to plaintiffs' counsel and ihey are stipulated in the 
record. 

THE COURT: These are Frisdman's notes? 

MR. ADAMS: Yes, Mr. Fricdman's notes. 

THE COURT: All right. 

MR. ROTHSTEIN: I would just note for the record 
that we are tendanced, of course, that the United States 
Attorney's cffice has made everything available to us just 
as socn aS it was received from the Commissioner. The 
point is it wasn't received from the Commission, although 


many years have passed -- the case has been in litigation 


since 1969, which was Only about three years or less after 


the notes were made, and I would submit by wey of 


argument 
that an administrative agency has ar obligation to preserve 
the records on which a decision is made pending a judicial 


review. 

THE COURT: Well, an employee who seeks a grade 
classification and a step up in pay doesn't sit around 
waiting for three years ina meritorious claim unless he 


is in seme way hobbled so that the delay of three years 1 


' 
at 
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The of June, 1967. 
Did you at any time receive any back pay 
or retroactive compensation for the vears that you have 
been working with the Service prior to receiving the 
upqrading? 
MR. ADANIS: Your Honor, T am objecting 
to this line of questioning which I assume goes to the 


pav, which is not pronerly part of the 


THE COURT: Without ruling on the 1isS\ 
of law, I will take the evidence merely for the 
completeness of the record and bv taking it, I don't 


indicate that it is relevant. 


MR, ADAMS: May I just point out it is 


an agreed-upon fact, that Mr. Vavazanjian was not nail 
at the GS-12 level until he was made a 65-12 investigator. 


THE COURT: All right. 


@) Mr. Kavazanjian, in July of 1967 did you 


have a meeting with a !ir. Schulkind in Washington, 


D.C. 


I did. 


What was his position? 


Director of the Bureau of Inspection of the 
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used in the areas you mentioned? 

A He said they had heen used by the Immigra- 
tion Service with the approval of the Civil Service 
Commission. 

@) Nid he indicate in what particular areas 
the different standards had been applied and whether 
they had heen applied to investigators? 

A They were applied to criminal investigators. 

In which areas? 

A In the New York district, in the I] Paso 
district of the Immiqration Service, which would he the 
Dallas district of the Civil Service Commission, and 
in the Los Angeles district. 

@) Did he indicate to you any justification 
that the Commission was giving for the discrepancies 
in application of the three standaris? 

MR. ADAMS: Are we referring to the letter 
or the conversation? 
MR. ROTHSTEIN: Nv question refers to the 


conversation. 


rN The conversation developed the fact 


that the Immigration Service had substantiil leeway to 


differentiate the exigencies of the work or how the wor 


was divided in the different areas of the United States, 
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I am. 

What is the basis of vour familiarity? 

I have done assiqnments and worked in Browns- 
ville, Texas, I have been in El Paso, vallas, Los Angeles, 
Miami as an investigator, both as an investigator and my 
union capacity. 

Q When you say union canacityv, you are refer- 


ring to what capacity? 


A National president of tle Inmiqration, Waturalifa- 


tion employees. 

a) You testified before, of course, that vou 
were familiar with the situation in the New York 
district, where you had worked and served as a union 


official, is that correct? 


A Yes, sir. 
O Based on your familiarity with the qeo- 


graphic areas and hased upon your knowledge and years 


of experience as an immigration investigator, would you 
compare the work situation and the other districts you 


mentioned with the so-cailed assignment of the mine run 


of work of investigators? 


A The same situation exists throughout the 
Immigration Service. Work is assiqned to men accord- 


ing to specialties or the geographical locations where 
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That's correct. 

Oo Previously when vou were a general investiga- 
that was a GS=-1810 Schedule? 

That's correct, 

Wher. you discussed the scone of your duties, 
‘ir. Kavazanjian, the investigations that vou under- 
took, those were for violations of immigration laws, 
1s that correct? 

And federal laws in some instances. 

But if it was an alien who ran through a red 
light, an investigator from the Immiqration Service would 
not investigate that? 

No. 

You wouldn't investigate violation by aliens 
of other laws than-the immigration laws? 

That's correct. 


MR. ADAMS: ilay the record reflect I am 


going to hand Mr. Kavazanjian a copy of what is now 


Exhibit 4, a memorandum dated March 28, 1964, and 


down at the bottom it savs"Exhibit Dp." 

9) Nr. Kavazanjian, is that the document which 
you testified to and said the Immiqration Service re- 
fused to adjudicate your apneal? 


That's correct, 
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about two hours? 
That's correct. 


Was there anything that vou wanted to put 


into your submission in support of vour anpeal that vou 


didn't tell Mr. Friedman? 

T had expected him to go look at the 
cases. That was never done, I gave him a list 
of my cases,my current work, and TI «did expect hin to 
ao look into it. 

Did you describe the cases? 

I did. 

Did you discuss anv of their snecial asnect 


I did. 


Did you discuss any of their special aspects? 


t dia, 

9 Did you him whether vou thought thev 
were complex? 

A t. did. 

(@) Did vou tell him where you thought they in- 
volved national figures? 

A Tt aia, 

a) And you made all the arg nents with reqard 
to whether those cases were or were nct of a 


level? 
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to show him these are cases that took practically all 
my time and they were all of a very, very serious, 
complex nature. 


(9) All of the cases? 


A Just about all of them, yes. Timewise, 
qualitywise. I was carrying 45 cases, but 60, 70 


per cent of your time is usually one case a day or one 


case a week. 


@) You said that Mr. Friedman, after he 
audited you and Mr. Lazarus, it was your belief or opinion 


he didn't audit anybody else until November. Is that 


a fair statement of what your statement was? 

A Some time in the fall, yes. It might have 
been October. 

Q In October or November he did audit the 


other investigators who were appealing? 


A whole tean came in. 


And they audited the investigators, all 


Yes. 
What is the basis of your i:nowledge? 


A We knew when they were arriving. They 


take them into the rooms. I was coordinating. 


Q Are you aware of a claim made by the plain- 
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November, Mr. Friedman and possibly other people from 
the Civil Service regional office came in and inter- 
viewed all of the other investiqators in that 1966 ap- 
peal? 

Yes, interviewed them. 

THE COURT s Interviewed them on the sub- 


ject of what they were seeking, namelv, a grade reclassi- 


, ig ~FO -€b 
fication, and listen to what they had to say and discuss, 


it with them, isn't that so? 
THE WITNESS: Yes, sir, as far as 1 knov. 

@) You received a letter, I take it, Mr. Kava- 
zanjian, on Vebruary list, from the reqional office 
which says your appeal had been deniei? 

A That is correct. 

@) Some time you and other investigators went 
ever to the Civil Service office which was up at the 
Dailv News Building? 

A That's right. 

a) You testified, I think, that you looked in 
your file and all you saw was a letter from ‘tr. Loughran 
involving vour appeal from a general investigator to 
a criminal investigator? 

A That is correct. 

@) bid you have occasion at that time to 


observe in that file .« typed document called “Analysis and 
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That is correct. 
Would you look at those four pages, j 


briefly. 


ivy question is, so you know what I am 


vou look for, is that a letter that vou sent tot 
Civil Service Commission? 


Yes; 2 25. 


ust 


having 


he 


(@) And on page 22 didn't you say ‘rou found a 


typed evaluation? 


A T think that was the 4»neal decision 


T received. 


THE COURT: The question is: did 


Say on page 22 what the question asked you about, 


that you have found a typed evaluation? 

THE WITHESS: Yes, it 

THE COURT: To what were vou referr 
when you said "that"? 

THE WITNESS: To the letter of deci 
that I received. 

@) Do you have a copy of vour letter of 

cision with you? 

I do not. 


IR. ROTHSVEINs I would note, your 
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have reviewed the notes which have been identified as 


Exhibit F. Just to nake it clear what we are 


talking about, I am handing vou Defendants’ Fxhibit | 


Are those the notes that you said you receive:! in fav, 


1974? 
A That's correct. 


oO And you said you comnare it to other docu- 


ments that had heen su plied to vou that were apnarently 


the notes of ‘ir. Van Tassel, is that correct? 


A That's correct. 


a) Are you talking now when you say the notes 


that are apparently ‘ir. Van Tassel's -- and T am hand- 


ing vou Defendants’ C -- are those the notes that 


you 
refer to, apparently done by !ir. Van Tassel? 
A Yes. 
oO Are you saying the notes annarently done 
by Mr. Friedman, Exhibit F, and those regarding you, 


Van Tassel's notes, Exhibit C, discussed the same cases? 
A Yes, exactly. 


oO Are those the cases that vou submitted as 


the basis for your classification appeal? Those 
were the cases, when /ir. Friedman interviewed me, I told 


him about because I was working on them. 


Q Those were the ones vou felt ouqht to le 


LOUTHERN UIST T COURT REPORTERS US COURTHOUSE 
FOLEY $8. ARE NEW COHF NW © co 7 4$6% 


“ 
bt» Lait 


hpa 
put forward to the Civil Service 
to support your contention you should 
A They were all my cases. 
Q You carried ahout 45 cases? 


A Between 35 and 45. 


stated to the Civil Service Conni 
cases, the difficult cases, the ones that support a 
Classification, might have numbered hetween 
ten? 
true, absolutely. 


your case 


complex, difficul 9r what we might ten 


Significant cases? 


Quantitatively, that's tru 


ten revolved about 


) other 


Sure run-of-the-mine work, 


develop into complex cases, you never 


five or ten complex cases tool. between 


cent of my time. 


your cases were not complex then? 


] 


wv? 
he ee 


your Work was not cony 
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Of course not. Some of it was wav below 
the level. 
O Is it true, Mr. Kavazanjian, that 
investigation is assiqned it is hard to tel} 
level of difficulty it is qoind to he? 
Some of them, ves. 
The case might mushroom, isn't that riqht? 
In five minutes a case hecomes a national 
conspiracy, 
O And it might mushroom in six months? 
That’s correct. 
Isn't it true also that the sunervisors 
to assign cases according to the level of difficultv? 
MR. ROTHSTEIN: Your Honor, 1! would 
counsel to clarify that in point of time. 
THR COURT: If it isn** brought out 
on direct, you may bring it out on cross. 
Go ahead, 
O Isn't it true that during the time of 


these classification appeals and hefore that the suner- 


visors were trying to asSiqn cases according to the 


level of difficulty? 


Some of them, Some cases are not assigned 


wy the supervisor; they arise. 
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They arise on the street? 
From the area of responsibilities. 


You are driving down in your car and you 


Or the arrest from the Suffolk police miglit 
to me Saturday and Sunday; I had a car. 

2) If it was a long case vou would qo 

a report about it? 

A Of course. 

Q Would it then be reassigned? 

A It might be, but I have never heard of one 
taken away from me since I have been in the Immigra- 
tion Service. When I got the case, :t became comp1le:: 
and it was my area of responsibility. kept the case. 


Q Were there any cases assigned to y when vou 


became a GS-12 from other investiyvators that 


developed on the street, let's say? 
A I have never had, since I've been in 


Immigration Service, a case assigned to me that 


taken away from an invastigator because he couldn't 


handle it. I have cases -- 
Q I didn't ask you that question. T appre- 
ciate the answer. The question TI asked you: were 


cases ever assiaqned to you that were developed or 
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originally }rought in by another investigator? 


0 And vou stated that supervisors reviewed 
cases every month. 

A ‘ive or take a margin of error of about 
two,three months if thev could get to then. 


nolicy was to trv to review it everv 


effort was made to try to comnly with 


that policy? 

It was imnossible. 

Rut an effort was made? 

Yes, an effort was made. 

When vou became a CS-12 level invesigetor 
in 1967, were you then assiqn«.d more of the more 
difficult cases? 

A The procedure stated the same as it had 
been in 1962 through 1967. No different in my onera- 
tions or my supervisor's operations. 


Did you get rid of some of the snaller 


No. I still had the same area of resnon- 


Sibilitv that I have to this day. of course, now 
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not involved too much. 
Q What are you doing today? 


still with the investigators? 


A Yes, but I lost the eyesight of my left eye. 


I have a disability. 

@) You discussed the organization of the New 
York district and you mentioned there was a general unit, 
is that correct? 

A That's right. 

Q Were cases reas gned in the general unit 
when they start to show signs of fraud or subversion 
or involvement of a :op priority criminal figure? 

A Yes. If it ran into another category, 


if they developed a criminal or fraudulcnt aspect, zt 


would go somewhere else. 
a) Mr. Kavazanjian, were you audited in 1963 


by the Civil Service Commission? 


A Yes, I 

@) Did they at taht time look over the cases 
you had? 

A They did. Well, t ey interviewed me spe- 
cifically because I had been a Treasury agent and they 
came into the New York office to Look at the compari- 


sons of the job. I was in the car one dav and mv 
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supervisor called me by radio and told me to come 
in right away because Civil Service wanted to talk to 
me about my experiences as a Treasury aqent and the 


comparison with Immigration cases. 


9 You said you were familiar with the organiza- 


tion setup in other districts in the country? 
That*s right. 

O How many officers are there inthe New York 
Jistrict? Where does the New York district have its 
office? 

A 20 West Broadway, New York City. 

Have you heen in the Dallas region? 
I have, 

Is there a Dallas district? 

Yes, 

Is there an El Paso district? 

There is. 


What area does the El Paso district cover? 


A Tremendous area. It's probably the size 


of New York State. 
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Q Is there one office in the Fl Paso district? 
A The district office is Fl Paso, hut they have 
various ports of entry where they have investigators 
placed. There are bridges in Fl Faso. There are cut- 
lying counties. There's work in all the cities around, 


vast area. 


Q How far is the farthest office port of entry 


te the district office? 

A Could be downriver, maybe a hundred miles, 

a hundred fifty miles, just going off the top of my head. 

Q If the area is as big as New York State it could 
be 400 miles? 

A Big area. 

Q id the people in those offices downriver go 
back to the district office every day? 

A No, they do not, that I know Of They might, 
but they might not. They might go cut into the field for 
a few days. 

Q They don check in phys.cally at the district 
office every day? 

A Got to call three times a day. 

Q The district office? 

Sure. 


Are they based elsewhere? 
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129 

A No, not that I know of. I don't know of any 
resicent agents in Texas. I think everybody is assigned 
to the district office. They might go out on detail or 


on travel status. 


Q I thought you said there were investigators at 


these various ports of entry, I think you described them, 


that might be several hundred miles from the district 
office. I was wondering whether they communicated from 
the district office every day? 

A No, they do not. You see, along the border 
area you have inspection stations and each inspection 
station gets investigation work, S° an investigator from 
Dallas might go out anda spend two, three days on the road 

. do whatever work he had and the same thing happens in 
Florida where they cover the whole State of Florida, from 
Miami, and they have an office in Jacksonville that carries 
a little part, but investigators will be in travel status. 
There are no substations, so to speak, for investigators. 
There might be one or two investigators that get assiged 
to ports of entry, but they are just plain investigators 
and they rotate them and they are not designated or 
specified as anything different. They are investigators 
to the Dallas or the Fl Paso district, and the same thing 


go2s in New York, too. We send men out -- 
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THE COURT: What is the purpose of having 


the district up in Dallas which is 300 miles away from the 


Gulf? 


THR WITNESS: Dallas is its own district. 
El Paso is another district. Rrownsville is another 
district. Houston -- we are divided up in Texas. 

THE COURT: Is there a subdistrict in Galveston 
and Houston? 

THE WITNESS: Yes, they have officers in charge, 


but these are inspection stations most of the time. 


Brownsville had its own district, and they would have 


investigators. Rut there is no resident status for 


Immigration agents. You are assigned to a district and 
that's it. 

Q Mr. Kavazanjian, did there come a time in 1968 
when another grovp of investigators appealed their GS-1] 
classific: zion, investigators in the New York reqion? 

A Yes, the general investigators. 


Q That was the people in the Gereral] Investigations 


Unit? 

That's correct. 

Wid you nave occasion at that time to write an 
official in the Tmmigration Service ant refer to the audits 


conducted by the Civil Service for that investiqation? 
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Are you aware that the claim of the plaintiffs 


in this case is that the Civil Service Commission did not 


conduct audits in that 1968 appeal? 


l am aware that the Civil Commission 


claimed they did the audits but the audit were done by the 


Immigration Service. That's two  ifferent things. 


Let me show you what has been marked es 


Detendants' }xhibit HH. I would like you to read 


first sentence to yourself. 


A Yes, I read st. 


.¢) would you look at the second page and is that 


letter written by you? 
A That's correct. 


Q Does that letter by you to Mr. Loughran refer 


to audits made by the Civil Service Commission Reaional] 


office? 
A That does. 
It does? 
It does. 
You wrote that letter? 


I wrote that letter, but there is information 


Me. ADAMS: May st $0 seconds with my 
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colleague, your Honor? 


Toe (Pause.) 

4 “R, ADAMS: We have no further questions, your 

5 Honor, or Mr. Kavazanjian. 

6 | THE COURT: Could I just go off the record here 
| 

7 | for a minute? 

8 | (Discussion off tne record. 

9 | MR. ROTHSTEIN: I have a small amount of 

10 redirect. 

11 | Mr. Adams' last questions about the "68 appeal 

12 were totally beyond the scope of direct hecause T did not 

13 | ask Mr. Kavazanjian -- 

14 THE COURT: “eu go ahead. I won't stop you if 

15 you want to reopen a subject. 

16 MR. ROTHSTEIN: What I am requesting 15, 

17 because I had not prepared the witness in this particular 


area, if I could confer with him for about a minute on 


this? 


THE COURT: Do it during lunchtime. 


Go ahead with what you have °: ow and then yo 


will take it up with him. 


MR. ROTHSTEIN: Very well, your Honor. 
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becar co complex for +m and given to you? 

A Only on some very special occasions having to 
do with classification appeals. 

@) When you say having to do with classification 
appeals, what do you mean by that? 

A Well, the only time I can remember cases really 
taken away from any GS-ll, that he had been assigned to 
and working on, was if the GS-11 appealed his grade based 


on that work, and then immediately management would take 


it away to remove the pasis of the appeal. This happened 


a number of times. 


MR. ADAMS: I object to that. T request that 
the answer be struck. It qoes into the motives of some- 
one else. 

MR. ROTHSTEIN: I thirk just the last part is 
objectionable. 

THE COURT: All right. It may stand. It is 
not proof of the fact. It is just this witness' bird's 
eye view of the situation. 

Q One final question, Mr. Kavazanjian: 

Mr. Adams asked you about efforts on the part 
of supervisors to reassign cases. You agree there 
were efforts made. Was there anything you wanted to add 


to that? 


yw TMEAts 


FOLLETT 
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MR. ADAMS: I object to that question. 

MR. ROTHSTEIN: The witness began to give more 
informatien and he was cut off by the questioner. 

MR. ADAMS: That was objectionable at the time 
if he wanted to add something. I don't think I cut him 
offi. I think that is an objectionable question. 

THE COURT: You may answer with an indication 
of specificity and your knewledge thereof. 

A I can remember three distinct situations 


invoiving removal of cases and in each instance it was 


because the specific empioyee -- and it happened to be 


Farrell, Mr. D'Amico, Mr. Scalcione-- had appealed their 
grades and asked for higher grades and this work was removed 
from ti.em. Those are the only cases I can remember. 

MR. ROTHSTEIN: I have no further gquescions on 
redirect, but I would like to reserve the right, as I have 
requested before, to explore the one area beyond the scope 
of my Original direct that Mr. Adams covered. 

THE COURT: Any further recross? 

MR. ADAMS: No further recross. 

THE COURT: All right, you may be excused subject 
to recall after lunch. 

Next witness. 


(Witness excused.) 
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FA CK S35 LAZARUS, called as a witness 
by the plaintiffs, having been first duly sworn, 
testified as follows: 
THE CLERK: What is your address? 
THE WITNESS: 42 Irene Court, Closter, New 
Jersey. 
DIki.ctTl EXAMINATION 
BY MR. ROTHSTEIN: 
Q Mr. Lazarus, what is your occupation? 
A As of May 30th I retired; formerly criminal 


investigator, United States Department of Justice, 


Immigration and Naturalization Service, New York, New York. 


Q Mr. Lazarus, will you quickly outline the 
various positions which you held during your carecr with 
the Immigration Service? 

A I have only had one position as investigator, 
general investigator, and changed to criminal investigator 
May 15, 1951 to May 30, 1975 at Manhattan. 

.@) lieve you held any positions with any un.on 
or collective bargaining association? 

A I w . president of the agents association in 
Manhattan. 

Q Was there a further title to that association? 


A It was AF of L-C16, American Federation cf 
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all right to give a description of what the cases are, 
but “highest sensitity and highest importance" are 
unnecessary. 

THE COURT: That is this witness' statement. 
It doesn't make it so. But for convenience we will let 
him refer to his own work -- everybody thinks his work is 
the most important, you know. There is nothing new about 
that. 

In 1966 whowas your supervisor? 


Edward J. Farley. 


And how long had he beer your supervisor? 


za Oh, since 1959. 

Q Did Mr. Farley ever, to your knowledge, go out 
to the field to perform investigations or work on cases? 

A He never went out into the field to work on any 
cases, any Immigration cases. He was called into the 
field on one occasion, though, by the FBI on the Colonel 
Abel case, the Colonel Abel spy case. The FRI felt that 
they were on shaky ground as to the warrant which they had 
obtained and they wanted Mr. Farley to meet them so as to 
lend credence to their entry, Abel being an alien. 

Q Aside from that -- 

A Never, never. 


QO -- one case you mentioned -- 
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No. 
-- what was the function of Mr. Farrellas a 
supervisor of investigators? 
MR. ADAMS: Sorry, I didn't hear that question 
THE COURT: He wants to Know what Mr. Farley's 
function was. 
A Mr. Farley supervised a goodly number of men. 
He also supervised me for a number of years because I was 
a supervisor under Mr. Farley, so I was there, and I was 
able to ascertain whether or not Mr. Farley ever went out 
into the field, and Mr. Farley never went out into the 


field to conduct any Immigration business. He went out 


into the field quite often to conduct innumerable pieces 


of business, but it had nothing to do with Immigration. 


It had to do with Mr. Farrell and his personal needs. 
THF. COURT: And his what? 
THE WITNESS: Personal needs. 


THE COURT: You mean he was running a private 


business while he was running 4 Government business? 


THE WITNESS: He wasn't runnine a private 


business. He was engaqing in personal needs, shopping, 
exchanging things. 
THE COURT: That's not going out into the field. 


Let's not waste time on that kind of talk. 


A-638 
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Go ahead. 
Q In 1966 you filed an appeal with the Civil 
Service Commission and were you interviewed and audited by 


any Civil Service Commission employe >? 


A Yes, I was audited. es interviewed by 
Mr. Friedman, Samuel Friedman. 
How much time did Mr. Friedman spend with you? 
lie spent a long cime with me. 


How long? 


Hours. 
Q Hours. Did he go through all of your files? 


A I brought all of my files into the room, the 


conference room. It.was just he and I, and I put them 


on the desk and he went through every file. 


Q Did he make any notes? 
A Certainly did. Made copious notes. Made 


statements and notes. 


Q Did he make any statements to you about the 
level of your work? 
A Yes, he certainly did. 
Q What did he say to you? 
He said they were all -- 


MR. ADAMS: I object to this. 


THE COURT: I will take it. 
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He said they were all Grade 12 work except one 
did net see that one case. 
What percentage of your time were you spending 
on that one case? 
A You mean on the case? 
(@) The one that was not GS-12; what percentage of 
your time were you spending on that? 
A I wouldn't know now what I was spenaing on that 
one case then because I! don't even believe I was working 


on the case at all. The case was assigned to me but 


that doesn't mean I was working on it. 


Q Can you say whether or not you were spending 
more than 50 per cent of your time on that one case that 
Mr. Friedman said was not GS-12? 


A I don't believe I was spending any time on that 


1] pid Mr. Friedman make any statements to you at 
the time of your interview about the percentage of work 
which would be necessary in order for you to be uparaded 
to GS-12, that is, the percentage of work at GS-12 that 
would be necessary? 

A No, but Mr. Friedman -- but we conversed on 
that basis prior to my interview and after the interview 


about that, because I was president of the union and he 
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and I discussed that aspect of the audit as well as many 
other audits. 
Q Would you identify the time and place of the 


conversations and what was said by Mr. Friedman? 


A Well, when Mr. Friedman came into the office 


he came and announced hu: tf to me, and since I was 
president of the union he saw fit to announce himself to 
me, and we thereafter had running conversations continu- 


ously. He would walk about the office and come over and 


sit down and talk to me about all aspects of the audit that 
he found difficult to understand. He was often in a 


quandary as tc many aspects of our work - 
THE COURT: -Mr. Lazarus, your attention has 
been focused on the matter of the percentage of work 


required for GS-12 grade. Will you refer to that and 


any conversation from that subject until you are asked 


about something else? 


THE WITNESS: I don't understand what you mean, 


your Honor. 


ME. ROTHSTFIN: Perhaps if I rephrase the 


question. 


Q Are you familiar with what is meant by the 


majority time rule and the substantial time rule? 


A Right, and that is what we would discuss, on 
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and off, continuously. 


Q Would you give the nature -~ 
THE COURT: What were the discussions on that 
subject? 
Q What were the discussions? 
A Well, at the very outset, the reclassification 
was going to be done on the substantial basis. Later, 


in midstream, 4 totally 4 -ferent yardstick was going to 
be used. It was changed from substantial to majority and, 
of course, that aroused our ire. This aroused us, and 
that was the basis for the discussions, the continuous 
discussions. 

It wasn't a one-discussion and it ended and 
that was it. It was volatile. It was heated. 

When I saw him I saw red, and when he saw me 


he saw red, and there were statements, there were *+hrow- 


aways. There was no formal proceeding and formal dis- 
cussions. I was incensed at his attituds. 

@) Mr. Lazarus, let me ask a question. I think 
you have responded to my last question. I just want to 


ask you again what exactly did Mr. Fricdinan say to you in 
the beginning when you stated a minute ago that it was the 


a 


substuntial time rule that was to be used; wh were his 


words? What was his statement to you? 
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A What was his statement to me, his exact state- 


ment to me? 


Q As best you remember. 

A In 1966, as to the substantial versus the 
majority? 

Q Yes, that is my uestion. 

A Well, I am certainly not going to characterize 


what he said tm me then now because it wouldn't be accurate. 

Q I am not asking you for his exact words. 

A I can generalize. I can characterize, but I 
can't give you verbatim conversations. It would be honest. 

Q I am not asking you, Mr. Lazarus, for verbatim 
coaversations. What was the substance of what he said to 
you in 1966 about which rule was to be applied in classify- 
ing the investiaators? 

A When he came into the office his conversation 
and introduction to me as to who he was and what he was 
going to do laid the basis for his subsequent audit. At 
“ai. time, the ground rules, our understanding, Our con- 
versa1.ion was that it would be based upon substantial 
evidence of Grade 12 activity. 

Q And did he express a percentage at that time 
when he said substantial? 


A Yes, something as to 15, 25 per cent. 
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le were not going to, as I recall, we were not qoing to 
break it down into percentiles. In other words, it wasn't 
going to be 24 per cent versus 25 per cent. It was going 


to be within reasonable areas of 15 to 25 per cent. 


@) Well, Mr. Lazarus, yOu, of course, received a 


letter of denial in February of 1967. After you received 


that, did you attempt to review your appeals file with 
the Civil Service Commission? 

A Yes. 

(@) Would you describe, sir, how you went about 
doing that and what happened during the course of such 
appeals? 

A Very simply. We went to the Civil Service 
Commission, looked into it, and we were directed into where 
we would be able to sit. 

@) Where did you go and who directed you? 

A The Daily News Building, and we went to see 
Sauerhoff who got the files for us, and we looked at 
files. 

@) What did Mr. Sauerhoff say about the files he 
giving you, if anything? 

A “This is your appeals T1216." 

Would you tell us what you found in your file, 


Mr. Lazarus? 
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A Yes. I found a piece of paper which had 
nothing to do with the appeal. 

Q Were the notes which Mr. Friedman had made ever 
made available to you? 

A Absolutely not. I asked Mr. Sauerhoff for 
the notes. 

Q What did Mr. Sauerhoff say? 

A “They're in the file." 

I said, "There's no such thing in the file. 
Here's the file." 

And I asked Mr. Friedman for his notes. 

When did you ask Mr. Friedman for his notes? 

A When Mr. Friedman next came back into the 
building, I said to him, “You told me my entire case -.oad 
was Grade 12 work except one file. How come I didn't 
get my Grade 12 promotion?" 

1¢) What did Mr. Friedman respond? 

A He walked by, he turned his hex and he walked 
by, and I hollered after him, I said, “You're going to 
have to explain that in the Southern District Court some 
day." 

THE COURT: This you told him in 1967? 
THE WITNESS: That's exactly what I told him. 


THE COURT: And then you waited two years in 
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promoted. 
2) Were you reclassifed in '67? 
A Yes. 
@) Did you continue working on the same cases and 
doing the same work? 
A Exactly the same cases, same work. 
MR. ROTHSTEIN: I have no further questions, 
your Honor. 
THE COURT: <Any cross? 


MR. ADAMS: Yes, your Honor. 


THE COURT: We will take it after lunch, two 


(Luncheon recess.) 
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ee &€ sk S resumed. 
CROSS EXAMINATION 
BY MR. ADAMS: 


@) Mr. Lazarus, you testified you were up- 


graded to the GS-12 level in 1967, is that correct? 

A Reclassified. 

@) Was that a result of your appeal that you 
filed in 1966? 

A Correct. 

9) Had you filed any of the classification 


appeal prior to that time? 


testified that you had a rather iengthv 


audit with Mr. Friedman some time in 1966? 
I did. 
Q You testified you brought all your cases 
to that audit, is that correct? 
A Absolutely. 


0) Does that mean you brought the files? 


HN Physically all the cases were brought into 
the conference room, put on the desk and made avail- 


able to him. 
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How many cases was that? 
I don't recall. 
Would it be about 11? 


T can’t say. It's been a long time. 


I can't say because his notes are incomplete, although 


I daresay they are very complimentary, but they are 
terribly incomplete. 
@) I would like vou to lool: at page 
Exhibit A. It should be marked in ink. 
to glance or read through the bottom paragranh, 
the one entitled No. 1, and see if that refreshes your 
recollection -- 
A Shall I read it aloud? 
THE COURT: lle just wants you to tell him 
the number of cases. 
A T brought all my cases, all my 11 cases, 
into the room with me. 
Q Does that rei ’esh your recollection as to 
the number of cases? 
It certainly (does not. to, it doesn't. 
Is that a part of a letter or a communication 
with the Civil Service Commission? 
It's on my stationerv. I would assume 


letter. 


SOUTHERN OISTI T COURT REPORTERS US COURT ROUSE 
FOLEY S) |AHE NEW YORK WY co 7.4880 


A-6438 
Lazarus-cross 143 

Q Did you carry a smaller case load than 
most investigators because your cases tended to be 
more important? 

A Indeed, yes, that was the reason for it. 

Q In other words, vou had the more important 
cases and your case load was smaller than the -- 


A I had the most important cases, 


@) At that audit with Mr. Friedman, Mr. Lazarus. 


A Can I change an answer to sav yes, indeed 
this was my letter. I was in doubt before but 
this is, after reading it, my letter. 

(a) Yes, certainly. 

The audit you had with Mr. Friedman, !ir. 
Lazarus, what went on at that audit? 

Let me be more specific. Did Mr. Friedman 
look at files? 

It waS a constant give and take. 

And you discussed what the cases entailed? 

He would ask me, “What is this one ahout?" 
and I would say, “Read it. Start here where it 


says 'Predication' on the report.” 


He didn't know too much about auditing 


investiqators' files. He didn't even know how to get 


into the damn t:hing. 
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Oo He didn't know very much about the case 
files developed by investigators? 

A Ne didn't Know anything about investiqga- 
tions. lle was never an investigator, nor did he ever 
audit investigators. 

@) Were you ever an auditor? 

A I testified previously my entire experience 
has been that of criminal investigator, ascertaining 
facts. 

Q Would you look at page 38 of that document 
you have in front.of you, (ir. Lazarus. 

Is that a description of the GS-12 cases 


you had during the time you were audited? Wot a 


description but is that the name? 


A These are the Cosa tlostra cases I had. 

0 The ones with check marl:s on them? 

A Right. Well, I sav right. You have 
a document here with check marks on the side, you have 
names and file numbers. 

fa) Is that your handwriting? 

A Indeed, that's my handwriting. What 1s 
it supposed to represent? What is this piece of paper, 
what does it represent? 


9 Yt didn't ask you. I as Leen identified. 
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A Yes, it has been identified. It's my 


handwriting. 


Q When an investigation first comes into the 
office, is it difficult to immediately identify what 
kind of investigation and how difficult it is? 


A At that given moment, it is not difficult 


| become, but what it is. Then and there is what you 


at all to ascertain what it is. Not what it will 


are asking. it ‘in. net ditficuit. at. ali. 
Q You have pointed out how bad that question 
was that I asked you. 
ry I didn't mean to. Please excuse me. 
9) IT appreciate it. 
Is it difficult to tell,when an investiga- 
tion first comes into the office, what kind of investi- 


gation it is going to develop into? 


A Absolutely impossible. 


@) It is impossible to tell? 


A Right. 


@) You can't really tell before all the fact 


are in, is that right? 


A No, you can tell as it gets off the ground, 


speak, in what direction it is going. 


@) But a simple case could mushroom into a 
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qrandiose conspiracy, is that true? 


Overnight. 


\nd a case that initially appears to } 


e 
broad,multiple-subject case may (disapnear? 


Rarely does that ever hanpen. 

bidn't vou say once to the Civil Service 
Commission that "We challenge anvone to pick out a case 
to decide how it will be resolved or if it 

case before the facts are in"? 


Did I ever sav that? 


Would you look at page 79 of Iixhibit 


fee 


I am really referring to the last sentence at the 


bot- 


tom of the first full paragraph. 
A The last paragraph, you savy? 
The bottom of the first full paragraph. 
"We challenge anyone to picl: out a 
and decide how it will be resolved or if it is 


or 12 level case before the facts are-in,. 


This is absolute *° untrue. 
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Q Is that a letter written by you? 
A Is that part of the same letter? 


No, this is another letter. 
Q Would you look at the same page, A-79, and 
identify whether or not that is your signature on the bottom 


of that letter. 


A That is not my signature. 

Q It is not your signature? 

A No. 

Q Does it say Jack T. Lazarus on it? 

A It certainly does. 

Q Could you identify who signed that letter? 

A No. How in the world could I know who signed 
this letter? There is no initials or anything on it. 


THE COURT: You don't think that the Civil 
Service Commission signed that letter, do you? 


THRE WITNESS: I'm an investigator, your lionor. 


I don’t -- 
THE COURT: That is why I am asking you. 
THE WITNESS: I don't engage in conjecture. 
Q Would you look at page A~-77. 
A Page what? 
QO 77 of that file there. Is that letter on the 


letterhead of the United States Immigration and Naturalization 
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Service Employees Lodge +o. 1917? 
A Exactly. Yes, sir. 

And you were the president of that lodqe? 
Yes, sir. 
At that time? 
Yes, Sir. 


July 13, 1966. 


I think I was. pen't hold me to the July 13th. 


t think I S. Right. 
Q You are saying that statement is untrue, the 
one about not beinda able to tell? 

{ have already said what I! thought. I said 
yes, that is not so, and I have also stated that is not my 
signature. 

@) Would you say that Mr. Friedman's audit of you 
in 1966 was thorough? 

A Absolutely thorough and complete. 

Q Would you say it was fair? 

A After he told me that I was going to be made a 
Grade 12 and after he reviewed all my cases and then ! 
didn't become a Grade 12, you're asking me if I thought 
it was fair? I'a be insane. I mean, you don't really 
mean to ask me that, do you? you know, after he audited 


me, he ceased all opere tions for a very good reason. Hie 
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didn't knuw whether he was coming or going. He realized 


he was in difficulty so he stopped all audits. That's 
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the reason why he stopped. 


Q Didn't you call the audit an on-site inspection? 
“This interview called an on-site inspection is the sole 
determining factor. This come see for yourself tyve of 


appraisal is very fair." 


I'm referring to A-23. I'm referring to 


page 23 in a letter you have identified you wrote. 


A You asked me if Mr. Fri. man's audit was fair. 
This is a horse of another color. Don't commingle both 
of them now. Just read it again. 

Q “The on-site inspection done by the United 


States Civil Service Commission auditor, Mr. Friedman, 


this interview called an on-site inspection is the sole 
determining factor. This come see for yourself typ¢ 


appraisal is very fair." 


of 


A This waS an academic referral to a means 


assessment which I said is a fair appraisal; an on site 
inspection is indeed the fairest of all inspections. It 
has nothing to do with Mr. Friedman's evaluation which you 
and I know was completely tainted, not by Mr. Friedman, 
but directed by others as to the taint. 


Q Who directed the taint? 
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You have got to tell me that. | have no 


narbles. You have got all the marbles. All I know 1s 


the defendants in the evaluation received th indament three 


weeks ahead of us. The regional office received Mr. 
Friedman's evaluation three weeks ahead of us and when I! 


nade inquiry es to how does the defendants in an action 


receive the judge's verdict three weeks ahead of the 


plaintiff, they said, “Well, you know, they have the réaht 


to veto ™ inspection." On the hasis of that, you know 

Mr. Lazarus, let me interrupt. 

-- the whole thing was a charade. 

Didn't you -~ 

THE COURT: Did you ever write a letter saying 
it was a charade? 

THE WITNESS: Ch, I did worse than that. 

THE COURT: Never mind about the worse part. 

Did you write a letter saying -- 

THE WITNESS: Indeed I called every day. 

THF COURT: Show me the letter. 

THE WITNESS: I called everybody and I wrote 
letters and very strong letters. 

THE COURT: Show me the letter. 

THE WITNESS: I maintain no file. 


THE COURT: Look here, you are going to reer 
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decorum in this court. You are not running a stage, 
nor is this a meeting. I am asking you whether you wrote 
a letter saying that this was a charade after you discovered 
what you claim you discoveed. T want to find out -- 

THF WITNESS: I certainly did. 

THE COURT: -- whether these after-reflections 
on your part. 

THE WITNESS: Oni, 10'. 

THE COURT: Or whether they had some counterpart 


in currency. 


THE WITNESS: I not only wrote letters but 


called people every day, every single day. 

THE COUR’: I am asking for the mrroduction ot 
the letter you wrote immediately after you learned -- 

THE WITNESS: I have no file. 

THE COURT: -- that they had gotten a decision 
three weeks before you. Have you got such a letter? 

THE WITNESS: I have no letters, your l!onor. 

THE COURT: All right. 

Go ahead, Mr. Adams. 
BY MR. ADAMS: 

@) Mr. Lazarus, didn't you say to the Civil Service 

Commission that "I am aware of things that took place 


between the Commission and this Service but I will not now 
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divulge them but save them for use in our proposed litiga- 
tion”? Didn't you say that? 

I probably did. I can't tell you specifically, 
as I told you Honor here, I made -- I did a lot of things, 
wroce a lot of letters, made a iot of calls. 1 probably 
said that. That's very indicative of the way I felt. 

@) Would you look at page 26 and just confirm 
whether that is not part of your letter, the top of the 
page. I believe you indicated by moving your head either 
assent or non-assent. Could you speak so the record will 
show? Is that said in your letter? 

A Absolutely, right. It's here in the letter. 

Q Mr. Lazarus, this morning you said that when 
you visited the Civil Service Commission, its offices up 
in the Daily News Building, you took a look at your appeal 
file and that you found in the appeal file nothing that 
had anything to do with the appeal, is that correct? 


A Nothing at all. 


Q Is that correct? 
A Absolutely. No, now, wait a moment. 


Q I would iike you to look at page 21 of that 


document. 


| 
A I was about to revise my answer On that question| 
| 


I found a piece of paper there that -- 
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10) Does that refresh your recollection as to 
whether there was anything in your file? 


A Yes, that was in my -- that, yes, that was on 


this little piece of paper. I remember a little piece of 
paper that had writirg on it. 

Q Isn't that the thing you describe here, that 
you were reassured when "I saw Mr. Friedman's report on his 
on-site audit of mee of August 25th," and then you quote 
a part of the report? 


No, I did not see his report. There was no 


report in that file. There waS a piece of paper. 


Q Page 21 of Exhibit A. 

A Well, let me put it this way: I don't recall 
having seen a report. I recall seeing a paper and I 
remember this paragraph, analysis and evaluation. 

I remember this paragraph. 
THE COURT: Is there an extra copy of that? 
MR. ADAMS: I really don't believe so. 
I supplied a copy to the plaintiffs and I am using one. 
[ will have a Xerox made for your Honor. 
THE WITNESS: I remember thé 
evaluation part, this paragraph, but I don't remember any 
report. 


THE COURT: Read into the record the words 
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that appear there that will be the equivalent of my looking 
at IG. 

MR. ADAMS: This is from page 21 of Exhibit A, 
Paragraph 1: 

“Reviewed my file, Lazarus, Jack T. and 17 

others for 501(B) appeal at the office of the 
USCSC in Manhattan and was reassured when I saw 
Mr. Friedman's report on his on-site audit of me 
Cn August 25, 1966." 

Mr. Lazarus, when you got the letter from the 
regional office in February, I believe, of 1967, which 
turned down your appeal, you and a few other investigators 
then took an appeal further to Washington, is that correct? 

A We did. 


Q And that further appeal, the second step in 


this classification appeal was successful for you individu- 


ally, is that correct? 

A It was. 

Q But there were a number of investigators who 
were turned down at the regional office level who did not 
appeal, is that not also correct? 

A Yes, but they were reclassified anyhow. 

Q Didn't you state at one time to the Civi) 


Service Commission that as far aS you knew those people 
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felt that they did not belong in GS-12 level? 

A I can't remember saying that, but I might have. 

If somebody asked me why doesn't somebody appeal, I might 
have said, "They probably don't want to. They probably 
don't feel they deserve it." I could very we:l have 
said that. 

THE COURT: ‘That is not what the question was. 
The question was whether you said there was no basis for 
them to appeal and that is why they didn't appeal. 


THE WITNESS: I woulun't remember if I 


a direct statement. I might have. 


THE COURT: Well, if you made it, was it true? 
THE WITNESS: I wouldn't know. I wouldn't 
know now under what circumstances I made it, did I speak 
with one of them, did they tell me that they feit that way. 
I mean, I don't recall now the basis for that atement. 
If it was put in its proper perspective T might know what 
to say. 
Q Mr. Lazarus, some time after, shortly after tne 
second stage of the classification appeal had ended and 
a number of people who had been rejected the first time 
around had been upgraded, including yourself and Mr. 
Kavazanjian, did you work out a system with Mr. FEsperdy 


to have Mr. Esperdy or the district director look at some 
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of these appeals, some of the work done by these 
investigators? 

A We, in our monthly meeting with the district 
director, told him that those who were denied and who had 
not appealed were not necessarily those who weren't worthy, 
but who were terribly frustrated and did not wish to 
continue and would he be kind enough as a matter « 
cretion to look into the worthiness of their cases. 

0 And did Mr sperdy do that? 

He did. 
Q And did he not upgrade some more investigators? 


r 


Mr. Tarrant? 


I would say, reluctantly I would say yes, but 


when you mention Tarrant, when you zero in On one man, you 


know, I haven't seen the man in ten years. 
@) I understand that. How about Mr. Rurke? 
I can't recall Mr. Burke. 

Q You felt Mr. Esperdy would give a fair evalu- 
ation of some of these people who felt frustrated by the 
Civil Service Commission? 

I didn't feel that at all. There was nothing 
fair about Mr. Esperdy. He was very cognizant of what 
the political thing to do was and he was interested in 


maintaining a good spirit in the office, and he was 
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interested in maintaining a good strong hold on the situ- 
ation, and he had realized that things were just crumbling, 


and he was very eager to maintain tight control and -- 


Q Didn't you say of this action that "We believe 


that the reexamination of the qualifications of Investigator 
Tarrant and his ultimate reclassification by INS to GS-12 
field grade was a courageous and equitable action by the 
Service"? 


Let me show you what has been marked Defendants’ 


I don't remember much about Tarrant because he 
subsequently left New york and went to Florida. I haven't 
seen him so many years. 

I am showing you Defendants’ Fxhibitw. 

That's not my Signaturee. 

Do you know whose sionature 1t 1‘ 

I have no idea. 

Were there a number of people siqning 
on behalf of Lodge No. 1917? 

A There were people assigned to various corn 
mittees, chairmen of various committees who had authority 
to sign my name. 

Q Did you authorize that? 


Certainly did. 
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this letter was sent out with your authoriza- 


Yes. However, I have no recollection of that 
letter. We sent out dozens and dozens of letters. 

All siqned with your name? 

Yes. 

And with no identification that it wasn't your 
signature? 

Evidently that was a wrong thing to do. They 
should have initialed it but, you know, but with authority, 
of course. 

Q Therefore, Lodge 1917 had the authority, some- 
body had the authority to say on behalf of Lodae 1917 this 


waS a courageous and equitable action? 


| 
A I authorized everybody -- anything that was sent | 


out had to be sent out with my name to it; nobody cceuld 


use their own name because that is the protocol in any 


organization. You send out -- all mail is sent out over 
the signature of the president or the authorized official. 
MR. ADAMS: May I just take a few seconds, 
your Honor? 
THE COURT: 


(Pause.) 
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+~ 
L 


don't have 


questions. 


THE COURT: Anv redirect? 


ROTHSTEIN: Just one or 


tions, your Honor. 


REDIRECT EXAMINATION 


BY MR. ROTHSTEIN 


I would like 


you 


pates 20 and 21 of Government's FPxhibit A, 


Adams 


directed your attention, 


and about 


W 


or, I should say a section of which was re 


record by Mr. Adams. 


you ever remember 


the documents which are 20 and 21 be 


pages 


A Did I ever see pages 20 


21 hefore, form 


any 


MR. ADAMS: 


question? 


do not think I ade 


Do you recognize pages 20 or 2 


prepared on stationerv which had anything 


you or the union? 
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more 


to look at 


to which lir. 


a section 


ad into the 


seeing 


¢ 


rore. 


« 


] as 


being 


do with 


to 


YUSE 
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Wait a minute. You qot to give me tir: 

it's been so long. 


I think that page 41 S - something 


I wrote. 


I don’ remember paqe 20 IT don't remember 


page 20 but I remember paqe 21. Yes, I definitely 


remember page 21. As to page 20, I don't recall. 
Referring to page 21, do you remember the 
words or do you remember the form of the document? 
What I am getting at, Mr. Lazarus, is 
whether or not this is something you submitted or some- 
thing which may have heen recreated or transposed or 
transferred from a document vou submitted to the docu- 
ment which is in evidence. 
A I wouldn't know how to characterize it. 
I would hasten to sav I recall the document, T recall 
this page, rather, and it's familiar to me. 
MR. ROTHSTEIN: Your Honor, at this time 
I would like to move that Mr. Lazarus' testimony on 
cross examination with regard to page 21 of the De- 
fendants' Exhibit A be stricken on the qrounds of 


fundamental fairness. 


This is a part of the administrative record whid¢h 


was submitted y > qoverninent. hs T pointed out hefore 
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the record is so jumbled that :t is impossible to identify 


what page 21 refers to and page 22 and page 20 that 
goes with it. It seems to have no relation to the 
pages that come before or after it. 

Paqe 20, which is the page preceding 
21, which has Mr. Lazarus' name on top of 
memorandum form, shows two paragraphs on 
the page and then nothing on the bottom. 
followed by page 21, which the witness recognizes 
comiig from something he once wrote. 

I think if the qovernment is going to use 
a document written by the witness in order to attem 
to impeach his testimonv, it is imperative that the 
document be identifiable as having heen \ 
certain time. 

[HL COURT: Is this one of th 
that was admitted in evidence? 

MR. ROTHSTEIN: 
administrative recoid,. 

COURT: nn did vou look 


MR. ROTHSTEIN: 


THE COURT: You stipulated this should 


go into evidence. Didn't you look at it }efore you 
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sipulated? 


, 


if 


IR. ROTHSTEIN: I did, vour 


felt all the records should before the 


the manner in which it is being used T 


I think it is highly improper to -- 


THE COURT: I don't know whe 


vour use or reflection and/or Mr. Adams’ u 


flection I doubt. May I see a conv? 


MR. ADAMS: Your lonor, these 


have been in the hands of Pplaintiffs' coun 


a year; mavhbe two or three years, 


its face is clearly identifiable as “Ir, 


communication and he has identified it a 


2 


THE COURT: What do the 


the initials APP refer to? 


MR. ADAMS: They generally 


your Honor, kind of a reference on the 


THE COURT: What 


MR. ADAMS: From the Rureau 


tions. In other words, a letter from t 


Service Commission 


THE COURT: I just want to 


I «lon know wha 
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The 


corner 


know 


Honor, 


court, 


1wecting to, 


ther it is 


s@ or re=- 
locuments 

sel in excess 

document 


Lazarus’ 


such, 


initials ICA and 


refer to, 


do they express? 


of Insnpec- 


he Civil 


what 


t FCA means, 


T COURT HEPORTERS US COURTHOUSE 


It's a beaurocractic thing that appears in the 
of letters from the Civil Service Conmission. 


says, “Please refer to," when you respond to some- 
thing. I would think there would be 


that letter in the record. I would point toa 


page 48 of the document you have, up to the right- 


hand corner. 
I would further note, vour 


Honor, the certification page, which is attached to 


my copy, says that the documents in this file relate 


to Edward Kavazanjian, Frank Renemio, Joseph D' 
, 


Amico, 
Joseph Farrell, Edward Bertele and Alex Flasterstein, 
There is no mention to Mr. Lazarus. 

MR. ADAMS: I because 


was not a named plaintiff in this case, 


to the appeal taken by these investigators 


regional level and the Washington level. 

THE COURT: To set you straight, Mr. 
Rothstein, this document, which is appropriately 
sealed and has been in your possession in some form 
another for a vear and was stipulated by you to be 
evidence in this case, is appropriately before me. 
I am trying to determine whether some paces are out 


order. That's all that seems to he involved here, 
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MR. ROTHSTEIN: What I objected to, 
; Honor, is not the document being in evidence but the 
e | manner in which counsel used the document. 
’ THE COURTS: There is no objection to the 
t manner in which he is using it. Ne is using it 
entirely appropriately. 
ae MR. ROTHSTED!: T would think -- 
‘ | 
} THE COURTS: You can draw vour inference: 
10) from it and he is entitled to draw his inferences from 
p 
1] i| it. 
\| 
12 jj “AR. ROTHSTEIN: I think it is fundamentally 
MY unfair <-- 
4 | THE COURT: There is nothing unfair 
| 
Is | abput confronting a man with his own documents, 
it 
16 | MAR. ROTHSTEIN: Except they should be in 
| 
in| a recognizable form, not having been shuffled and 
| 
14 transposed by the person who is the custodian of tty 
19 || documents. 
2 || THE COURT: That's something vou should 
21 i} have qone into months aqo and not hit upon now while 
. 
a | the witness is under cross exanination, 
-_ | 
23 || It seems to me that ICA followed by tiie AP 
1 . . 
aA | probably has something to do with the investidqators who 
ae were up on appeal. I suppose a little work it 
} 
| 
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file uld reveal it exactly. 


MR. ADAMS: Your Honor, the document I 


pointed out, page 48 of Exhibit A, is a letter to Mr. 


Lazarus from the Civil Service Commission 


with his request for reopening and reconsideration 


of the classification which was denied by the New York 


region. 


In the upper right-hand corner are the 


initials ICA:APP. It would be my -- 


characterization is not relevant. 


THR COURT I will examine the file 


carefully. 


MR. ROTHSTEIN: 


9 One further question, 


I direct your attention to 


Defendants’ Exhibit 


and I ask if the jnature 


appears on that page, is in fact your true signa 


A Yes, that is my siqnature. 


in connection 


MR. ROTHS' 


redirect, your Honor. 


THE COURT 
LAzarus. 


down, Mr. 


(Witness 
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may 


step 


ROTHSTEIN : 


R 
plaintiff herein, called as . Witness, being first 
duly sworn, testified as follows: 

DIRECT EXAMINATION 
ROTHSTRIMs 
a ag rlasterstein, what is your occupation? 

A T am a criminal investiqator with the: Im- 
migration and Naturalization Service. 

9) Will you give us a brief outline of the 
positions which you have held with the Immiqration and 
Naturalization Service? 

A Naturalization examiner, presiding inspector, 
which is the forerunner of the present immigration 


Judge, displaced persons hearing examiner, and acting 


trial attorney in immigration and depo ‘ON cases, 


criminal investigator. At the moment I am 
acting supervisor-investigator in a Grade 13 position, 
When did you become a CS-11 investigator? 
About 1955, 
And 1966 what was your grade level? 
8 ye 


Which section of the Imniqration Service were 
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A To supervise. He didn't 
field with me and there was a minimum of supervision. 
They say the strongest back gets the heaviest load. 


I had the oldest, toughest cases which in uncourth 


lance were called the stinkers. 


@) Where did your 


in the handling of the cases? 


His main job was to look over reports, and 


to satisfy himself that he 


@) Did he direct you in any detail how to 


carry through your investigations? 
A No. 
Q In 1966, of course, 
classification with approximate 
in the New York district. 
subsequently contacted 
Service Comn 
A 


Were vou ever inte 


When were vou inte 
A In late October, 1966. 
, 


fa) Do you remember when you had filed your 


appeal? 
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No. It was subsequent thereto, 
remember exactly when. 
(2) Do you remember about how lona was after 
you had filed your appeal? 


A few months subsequent to late “ctober, 


A few months subsequent to the appeal, do 


Who interviewed you? 
A Mr. Friedman. 
Where did this interview take place? 
In a cubicle at 20 West Broadvay, New 
New York, 10007. 
@) How long did this interview take? 
A I estimate five minutes. le than 


10 minutes. 


fe) Would you describe to the judge everything 


that you can remember about that interview which vou 
say lasted for 10 minutes? 

A I told Nr. Friedman that I had cases 
which I thought were GS-12 work, and I wanted to show 
ther to him so that he could evaluate it. And he 

that neople in the General Investiqation Section 
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only about 49 per 


And I said that the arithmetical 


was a fiction; what was important was 


the work, and would he look at 


evaluate them, audit them. 


9) When vou say he 


what he said? 


I saidthe 


I have about cases, such- 


Bell & Howell, et-cetera, e 


case where, 


look at that I didn't feel privileged 


And he simply said he didn't h 


ave to 


There was no hea zd discussion, 


look at them. 


‘®) 


were secret? 


T think there was one 


show 


to 


DUT. J 


TeEMeMnvperx. 


Do you remember about 


you wanted to show him that you 


level? 
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T wanted him to select. 

55 cases which I subsequently put ina letter 
to the Civil Service Commission. I mentioned the 
names and the numbers, And I expected them to loo 
at a sample, and I was a naive’ simpleton because I 
expected a fair audit and T trusted the man and I made 
an error. 

DO you remember the words Mr. Friedman used 
declined to look at your cases? 
He just said he wouldn't, 
short, casual conversation. 

O Did he ask you any questions about the 
amount of time that you were spending on aav of your 
cases? 

He didn't ask; he told me. 
What did he tell vou? 

A Forty per cent. In other words, it was a 
semantic thing. The word "general" connoted to him -- 
I don't want to go into the operation of his mind -- 


he told me general investigators did up to about 40 ner 


cent of G-12 work, if that. 


a) Could you characterize, if vou would, your 


impressions of Mr. Friedman's attitude at the time -- 


Well, he was a Civil Service auditor. 
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I object to 
THE COURT: Sustained, 
Your appeal was denied in February, 


correct? 


Yes. 
@) Did you subsea 
Inspections? 


Sis ie 
res. 


Subsequent to your to the 


Inspections, were you audited or interviewed 


else from the Civil Service © 
SiE>; this i: 
have never had an audit. 
Mr. Friedman, which was 
To my knowledge, and cert 
ars are conc: 
case and said 
ll case." This 


less of the court's decision, 


Linportant 
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to win this case but the day in court to me, I don't 


think the Civil Service Commission gave me a day in 


court, a fair hearing. T think I am getting it 
here and I appreciate it. 

THE COURTs It didn't sound like that 
when you said it before. 

THE WITNESS: Then I was inarticulate and 
I apologize to the court. I didn't mean to cast -- 


this is what I meant, sir. 
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You received anotner 


that corre t? 


Q Did you continue to work on the same cases and 
kinds of cases? 
A 


Q In June of 1968 did you appe: 


position again? 


A I don't 
I kept on appealing 
was it. 

ROTHSTI 

will show that Mr. Flasterste1n 
wave of appeals in 1965. 

Q At that time were 
same kinds of 
level’ 

A Yes. 

Q At that 
or audited by any Civil Service Commission 

No. 

Q bo you know whether any Immigration and 

Naturalization personnel or classifiers at that time were 


auditing investiqative positions in connection with 
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MR, ROTHSTEIN: 1 have No further questions, 
your Honor. 
CROSS EXAMINATION 
BY MR. ADAMS: 
How long have you been with the Service, Mr. 
Flasterstein? 

A Since March 1941. I did go into the Army for 
five years less three months in April of 1941, commencing 
in April 1941. 

When did you become an investigator? 
About 22 years ago, Sir. T think you may 
in the records. 
I dont. 
Well, it's about 22 years ago, Sin 
What grade level were you when you first became 
an investigator? 


A I think it was a 9. 


And what grade level were you in -- when did you 


became a GS-11? 
About 1955. I would have to check the record. 
Are you sure it wouldn't be 1964? 
It may be. 


Q Nine years later; it could have been about '55 


or it could have been 1964? 
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A It may be. 
might be able to check, but it may be. 
Q And in 1966, as you testified, you appealed 


the Civil Service Commission 


you had an 
Yes. 


Q And it is your testimony, Mr. Flasterstein, 


that that interview only lasted ten m 


A That is correct, ten minutes 
What did you talk about in that interview? 
A I told him about my 
look at them. 
Q Did you tell him about the 


A Very briefly. 


him very briefly ive cases 
ses, that I think are G5S~.. ases; 
look at them and evaluate then. 
But you didn't make any cffort 
the cases were about? 
A I told him briefly, 
Very briefly? 


Yes, yes. 
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Q And you told him to go look at the files? 

A I offered to bring him the files. I did not 
expect the man to take my word for what the cases were 
because I obviously was pleading my cause with him. 

Q And you say that Mr. Friedman told you that he 
hed 40 per cent GS-12 time, is that right? 

That's right. 
And that you wouldn't have anything to Say 
about it? 

A I told him that I thought it was a fictitious, 

ary standard; that I die tell him. 

Q Ard you thought you had more? 

A I thought I had more, but I did not perceive 


the fact that the man attached such significance to a 


mythical percentage. This was my intellectual error, sir. | 


MR. ADAMS: May we have this marked for iden- 
tification, four pages, as Defendants' Fxhibit LL. 
(Defendants' Exhibit LL was marked for 
identification.) 

Q Mr. Flasterstein, I am handing you what has 
been marked LL for identification and just ask whether you 
can identify that? 

A Yes. is is my signature and this is a 


letter that I sent, a letter which I mention the estimating 
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it was fictitious. I said what should decide 


the highest quality of the work involve 

MR. ADAMS: We would offer this 
I am showing it to Mr. Rothstein. 
previously turned over, a copy 


previously turned over to 


of 1973. 


(Pause. ) 
THE WITNESS 
our Honor? 
COURT: Everything 1 
ADAMS: Plaintifi 
an error that 
as Plaintiffs's Fxhibit 
fer of this as being a dupiication 
THE COURT: Basically 


THE WITNESS: Theory 


TiiF COURT: -- theory of evaluating 


and you thought that you ought to 
the quality of your work, even if 


end 21 and 26 per cent 
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THE WITNESS: Yes, sir. 


THE COURT: <-- of the standard set forth in 


THE WITNESS: Yes, sir. 
May I make a short comment on it? 


THE COURT: Well, he is going to ask you ques- 


THE WITNESS: Okay. 
BY MR. ADAMS: 
Q Furthermore, Mr. Flasterstein, didn't you and 


Mr. Friedman agree that you were doing only 40 per cent of 


your time; doesn't that letter that was written say 


“we estimated I spent 40 per cent of my time on GS-12 
work"? 

A The letter does say that, but what I was trying 
to do was be as clear and honest as possible in writing 


to the C.i.il Service Commission. 


What I meant was the conclusion reached accord- 


ing to Mr. Friedman was 40 per cent. 

Q Your argument really was that no matter how 
much time you were working on it, it was really the type 
of cases that you were working on and the type of work 
that you were doing on them. 


A 112 Watergate is worth 30 liths, in my opinion 
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© Mr. Flasterstein, when you appea'ed to the 
regional level, the regional level denied your appeal, 
that correct? 

A That's correct. 

Q And you appealed further to the Washington 
the Civil Service Commission, ani they denied 
is that correct? 

A That's correct. 

Did there come a time when 

Immigration Service and asked 
this is subsequent to the denial of your 


y 


did you write to the Immigration 


Esper¢y make an evaluation of 


I assume he did. 


the scuttlebutt was that he 


't know 


Y don 


hearsay. 


TI remember getti 
eftect that he thought it was not 
did it to everybody he considered. 


Q Is that a copy of the memorandum that was sent 


It's not signed. 
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willing to say that it probably was, and I have to read it. 
I don't know exactly what is in it. I haven't read it. 
If you want to give me time, I will read it. 
Yes, I think you'd better. 
All right. 
(Pause. ) 
May I point out Mr. Fsperdy is not Mr. Friedman. 
Is that a copy of the memorandum Mr. Fsperdy 
you? 
To the best of my recollection it probably 1s. 
Probably is. 
6) And this was in response to -- Fxhibit AA was 


in response co a request that you had made possibly with 


other investigators to have Immigration Service people -- 


A It may well be. I don't know whether we siqned 


a request or whether he did it on his own. 


@) This is after your classification appeal in 


Will you tell me the date? 1 didn't notice. 


The date of the memorandum is November 8th, 


Yes. 


Q And subsequent to that time did you go hack to 


Civil Service Commission and appeal your classification 
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as a GS-ll investigata! 
A To the best of my recollection we went 
Washington -- I don't think 
to the contrary. 
think so. 
Q Te 2 -C6ia 
ycu classified -- 
A 


say I did, 


Q 


straigiit, I would like 


is Exhibit B and 100! 


thereafter through Yt 


A 


Is that 


“rice Commission: 


time that the letter 
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T believe so, sir. 
After that, were you audited by somebody from 
the Civil Service Commission? 
No. 


You recall that? 


you don't recall takina the appeal? 
appeal is a matter of record. If I took 

the appeal it's your records, it's in the Civil Service 
Commission records, and if I tceok the appeal, so be it. 
I had no reason to keep a comprehensive day-by-day diary. 
I was not claiming tax deductions. 

MR. ADAMS: We have no further questions. 

THE COURT: Anything else? 

MR. ROTHSTEIN: No redirect , your Honor. 


THE COURT: Thank you very much. You may 


(Vitness excused.) 

THE COURT: Next witness. 

MR. ROTHSTEIN: Your Horor, 1 have three 
witnesses in the courtroom, Mr. Renemio, Mr. D'Amico and 
Mr. NeVito. I was wondering how late your Honor was 
gcing to sit tonight. 


THE COUKT : 1 can catch a later plane. 
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jks 


hear him. 


by the plaintiffs, having 


Court, testified as 


New York. 
DIRECT EXAMINATION 
BY MR. ROTHSTEIN 
a) Mr. Benemio 
positions which you have 


Naturalization Servicé:? 


A Well, I was an inves 


investigator, general investi 


have been changed to crimina: 
My work has invo 


criminal and moral narcotic 


{he underworld, cri 
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done anti-subversive investigations of very sensitive type. 
That*s it. 
Q Were you doing such investigations in 1966? 
A In 1966 I was handling fairly complex, in fact, 


quite complex cases of the syndicate, the Mafia syndicate. 


0 Did you believe at that time that you were 


performing such cases for a majority of your time or more? 


A I honestly thought I did. I worked complexities | 


involving Interpol, involving other high echelon Government 
departments and agencies, also with police work in other 
cities and so for“h, and I think it was highly complex, and 
also I did over 55 ‘se 58 per cent of my time, at least, 
in this type of work. 

THE COURT: Could there be a difference of 
opinion about percentage, Mr. Benemio? 


THE WITNESS: I hate the word "percentage" 


because it makes me a computer. For that reason I am in 
agreement with you, your Honor, but for that same reason ~~ 
THE COURT: Well, could an honest man acting 


fairly on the opposite of the fence, without having any 


self interest at stake, and not having any intention to do 
you any harm, come to a conclusion that perhaps you did 
not do a majority of your work in Grade 12? 


THE WITNESS: Well, I would also question him 
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how he did it. Does 
THE COURT: That gets 
as to his competence. But I 
a different point of view. 
opinicn as to whether or not -- 
THE WITNE: -: re 2 


Honor. Right. Right, 


as you have saia and somebo 


and as I said before 
definitely it is 50 
you, your Hono: 


Go ahead 


BY MR. ROTHS 


1 subsequently interviews 
Civil Service Commission? 


A Yes, I was. 


desk audit by a yentieman by 


@) And when did this 


A I believe it was some 


October, thereabouts of 196¢ 


‘ 
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a) How long did this interview last? 

iy Well, he came over to me and I had already 
prepared -- well, just to answer your question, of course, 
it lasted about 10 to 15 minutes, thereabouts, approx- 
imately. 

You want me to describe or -~ 

Q I would like you to describe exactly what 
transpired during this interview? 

A Yes. I had already had a list of Grade 12 
work which I was doing, files, and so forth, and I brought 
a handful, a stack of iles, and this was done not in a 
closed room, but in the open investigation floor at a 


desk. I don't remember if it were mine or not. 


And I said, "Mr. Friedman, this is an example." 


I opened up the file and I told him, I have 
done this, this, this, this, this is involved, so forth and 
so on. 

When I was talking, I looked at the man. 
I don't think he understood, in plain Fnglish, what I was 
talking about. 

I began to feel that the man doesn't know much 
about investigation techniques ocr whatever 15 involved in 
tnat, but I spoke again, and all that, and then said, 


"Mr, Friedman,” at the end of 10, 12 minutes, “you want to 
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jks 


see another file, 


another file from 


interview. 
D i a ne 
amount of time you 


A 


Q 

and how much time 
A 

not ask the 


or anvthing 


When you showea 


read them: 
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going on? 

A I barely saw him writint. If he did write 
anything, I barely saw ~~ he might have, but I never saw it. 

12) Subsequently you received a letter of denial 
in February '67, is thet correct? 

A Right. 

Q Did you attempt to review your file at the 
Civil Service Commission at any time following the denial 
of your appeal? 

A Yes, I did. I went over to, I believe the 
Court knows it already, I went over to the New York Daily 
News Building where the Civil Service Commission was 


located. Mr. Sauerhoff -- I believe that's his name; 


I'm not too sure -- asked me if I wanted to look at my 


file. 

I said yes, I wanted to see what Mr. Friedman 
had written. ! was under the impression that it was a 
fairly thick file with some notes a-d so forth. 

They gave it to me. I openrd it up and 
there was a small sheet of paper 3 by 5 or thereabou :s and 
some illegible writings, almost illegible, about thr or 
four words, and then at the end a little less than 50 


per cent, and tiat was all that was written. There was 


nothing else. 
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He said, "That's 


I said, 


March of 
A believe 


And that, oO! 


SOUTHERN DISTRICT COURT REPO 
FOLEY SQUARE NEW YOR 


Benemio-direct 193 

How were you ultimately promoted to GS-12? 

I was promoted in September, I Lelieve, 1970, 
because of high rating and the usual techniques of 
promotion. 

) Until that time did you continue working 
on the same kind of cases which vou described hefore? 

Until 1970, right. Since then T have Leen 
working on these more -- well, not more but different 
kind of investigations. 

@) One further question, if you would describe 
the role of vour supervisor with respect to investiqa- 
tions. 

A My supervisor then was a gentleman who suner- 
vised, generally speaking, in the sense that he looked 
over your reports and check it to see if everything 
was covered, and that's all, and he siqned it. 


As far as I know, the qentleman never 


went out into the field, although facetiously somebody 


said maybe for shipping services, but he never went out 
into the field to investigate, and he stayed mostly in 
the -ffice. That's all. 

MR. ROTHSTEIN: Neo further questions on 


direct, your Honor. 
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a 4 0 Mr. Benemio, how long have you been wit 
| 
S$ 4 the Immigration Service? 
6 ri Since 195l. 
7 Q When did é i E { a xr? 
5 A 1S-] Ly, 19 ie 
9 | a) 1964? 
10 a iqht. 
ll ( I xr to your a ri 1 j tc t I ji 
12 office, had you appealed your classification to the 


Civil Service Commis for 


what 


you 
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2 | nort of your question. Ts it possible for a person 
| who doesn't have an ax to grind to make an honest opinion 
| 
4 II hat I may be working Grade 12 or Grade 11? 
5 | a) Is it possiblé or a person, for two neople 
6 | to disagree whether a case meets the CS-l2 criteria? 
/ ant THE COURT: In short words, can there 
5 be a reasonable difference of opinion? 
= THE WITNESS: There can be a reasona}l 
oO | diffence of opinion, yes. I like that better. 
on MR. ADANS: No further questions. 
}| 
i2 |] (Witness excused, ) 
eo | MR. ROTHSTET?zs: Mr. Joseph }' Amico. 
| ; —_ 
4 || THE COURT: Your work is classified as fallitg 
: : ; 
6 | in quantity below a majority of GS-12, right? Isn't 
16 || that right? 
| 
17 \ MR. D*'AMICOs: In quantity, sir? I*m 
2 || si 
fi, 18 sorry. I don't follow. 
: | | 
19 THE COURT: First we will swear you in, 
| . 
20 i sO 8 £ Pi ae p* AH EC OM, a plaintiff 
| 
2) | herein, called as a witness, being first dulv 
an sworn, testified as follows: 
- 
3 | DIRECT EXAMINATION 
aA BY “MR. ROTHSTEIN: 
a | 6) tir. D'Amico, would you briefly deseribe tle 
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positions you have held 


up toe the present date? 


A I entered the service 
investigator. 
to a 9, aS an investigator 


in L961, 


promoted 


‘quad, and 
12, and in 


as a Ssupervi 


unit were you 


generally and mostly on wmwarri 


you briefly outline the role 


supervisor? 
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A Up to 1966, when I was in the Smuqqling 
our supervisor was generally an office man whose main 
function was the file work and administrative pro- 
cedure. 
Again, this type of work, as I am doing now, 


is different, that the supervisor would get out 


occasionally on a ship search if there was a st waway, 


if stowaways would come in there. Rut it would he 
rare, 

In frauds, there was no need for the 
supervisor to go out because these occasions never hap- 
pened, 

@) In 1966 you believe you were doing the 
majority of Grade level 12 work and filed a classifica- 
tion appeal? 

Yes, sir. 

Oo Were you subsequently interviewed Ly a 
representative of the Civil Service Commission? 

A Yes. 


@) Do you remember when this interview took 


A Exactly when I couldn't tell you but 
late 1966, in the fall some time. 


Q Do you remember about how long after 
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appeal was filed that tha 


Several months, 
How long did the interview 
Twenty, twe 
Would you 
Mr. Frie 
happened, he called 
rooms on the 
thocght he 
outline 
nature was. 
or 60, 20 
He wasn't 
one else said, by 


obvious he didn't 


you wanted to 


eports 
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conspiracies between the aliens, the attorney and 


the citizen spouse, which would be evidence possibly 


of an extension, a fraudulent extension, of a temporary 


time, There would be a lot of things that were 
being used in connection with the marriage fraud 
schemes at the time. 

As we know, your appeal was denied in 
February of ‘67. 

Did you subsequently seek to review vour 


appeals file in the offices of the Civil Service 


Commission? 


A I did qo down, yes. 


@) Will you explain what happened, what was 


said and what you were shown? I went down -- it was 
after some of the others had gone down and I learned 

I could go down and see it and made the trin, I don't 
know who I spoke to but my file was shown to me. 


The file was different from the files we 


know them as a back or front. It was clipped on a 


piece of cardboard. 


Now, during Friedman's interview of ne I 
noticed he took some notes and what shook me was that 
I didn't see any of these notes on the paper, There 


was nothing there. There was just one paragraph. 
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said? 


A 


that although 


~ 


it was substantial; 
be made 
Now, this unsual, 
rhen you 


regelived a 


; +7 17 a ,r . “sr moat 
Anvoiving an attorne 


lid with it 


the predication that this 


hire some civilian 
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seas and the people at the military base were 
concerned about his activities. And being these 
prospective alien immigrants were involved, it was funneled 
down to the Immigration Service, and since he was a New 
York man, to us. 

The file started on this predication. 
That didn't qo anywhere. It didn't amount to anything 
because there was no truth to it. Put what haprnened 
was, what the Labor Department -- we had constant contact 
with them and I don't remember whether I asked or they 
asked but it came-to light that this attorney was submittin 
an unusually large amount of request for labor or 


certifications. This is where the prospective alien 


must have a job guarantee of a certain quality 


and so forth. And they were all for live-in 
maids. 
How many cases developed from this one case? 
A About 60 cases, I think. 
Q Did you continue to work on this case as 
it developed? 
A Yes, I dids 
Q In May of 1968 did you file a new classi- 
fication appeal? 


A Yes. 
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9) Was this case one of the 


believed were at the 
to file this appeal? 


A Positively, 


2) What percentage of vour 


snending on 


A Better than 70 per cent 


@) How long had you been 


ey 


of your time on this case? 


A From the October, ‘67 


to that point. 


8) Did you make 


appeal? 


A I didn't hear vou, I'm 


0 


appeal? 


You appealed in May, ‘68. 


Q 


with regard to that case after vou fi 


A Let me qo hack a month 


On these cases that are 


New York office by our central office 


a reply is always expected. Now, 


expected to be sent to the central of 
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GS-12 level and whi 


Did you make this case one of 


submitted 


when a 


which you 


ch caused you 


date 


SOrrv. 


tne is 


What happened 


led your appeal? 


to the 
in Washington 
reply is 
call-up 


cice , a 
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system is maintained where they put down a reply is 
expected and so forth, 4 call-up date. My call-up 
date came up and my supervisor said, “We need a report 
on this ‘'S' case." 

Q Did vou write such a report? 
A Yes. 
0 ltow long was it? 


A Approximately 25 pages. 


(@) Approximately how many separate individuals 


were mentioned in that report? 


A Approximately 60, plus the attorney, his 


wife, a contact, his partner. About 65 people in all 


were mentioned. 


Q Was there a common scheme of conduct that 
you were analyzing in that report? 

A Yes. 

a) What happened after vou “iled your appeal 
in May of 1968 with regard to the case of lir. ==" 
and the related 59 cases? 

A I submitted the report and the file with 
the proper copies and the distribution outline to nv 
supervisor. This was approximately April 25th of 
"68. I didn't hear anythine until something like 


May 12th, May 16th, when I was told that my report in 
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the matter was not going to he used, that all 
were to be destroved except the original copv, 


was shown to me later, and a line was drawn through it 


and the file would be reassiqned to A GE-12 at that point 


who would have to write a report. 
) Jas this after vou filed your classifica- 
tion report? 
A : Yes. 
is) Was anything said to you by vour supervisor 
about why the case was being taken over? 
Recause it was a GS-12 and thev have to qive 


GS-12. 


And this was after the anpeal was filed 
Yes. 


May I say something? Tn January of that 


year T had written a memo for the file, ar T had shown 
it to nv first-line and second-line supervisor, advi 
iim then of the direction and the character in 
which this case was «j:ing, because I could see 
oLvious this thing was getting biq. 

0 What sort of information went into this 
earlier report? 

A This was just a plain memorandum or file 


won 
. 


advising him that the case has annarentl" 
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a turn which would make it more important than anyone 
thought at the beginning. 
9) When did you file this memorandu? 
In January of ‘68, 


And did it cross the desk of your super- 


First and second line, ves, 
Would you name them? 
A The first line was Steve Greenman, who has 
since died, and Louis Kaye, who has retired since. 


@) In connection with the appeal which you filed 


in '68, were you ever audited by any representative of 


the Civil Service Commission? 

A I never spoke to anyone about that. 

Q During the course of the appeal did you have 
opportunity to have a conversation with a Mr. Sa-uerhoff 
regarding the removal of this Mr. "S" case from your 
work load? 

A This was after the denial. 

ra) Will vou explain the circurnstances under 
which this conversation took place liy you and Mr. Sauer- 
hof f? 

A After the denial had heen made on my appeal 


I went down to the Civil Service and requested to see 


SOUTHERN DISTRICT COURT REPORTERS U.S. COURTHOUSE 
FOLEY SQUARE NEW YORK, NY co 7.4880 


A-708 

D'Anico-direct 
file and at this time Mr. Sauerhoff called me in andj 
showed me the file. There were certain paragraphs 


my denial that annoyed me and I didn't know where 


got the wording from, 
9) What did Mr. Sauerhoff say? 
Ne said the Service had GS-12 investigators 
and were at liberty to take the case away from me. 


9) Did you protest this removai? 


A Yes, I told him when I first appealed 
in May of '68 I said in my letter the Service would do 
this. In fact,.aS soon as thev learned, they did it. 
(9) As soon as thev learned that vou would 


appeal? 


A Yes, they took it away from me. 
(@) Will you repeat again the result of the 
classification appeal? 
A Tt was denied, 
MR. ROTHSTEIN: No further questions on 
direct, vour llonor. 
THE COURT: Any cross? 


IR. ADANS: S, vour Honor, 


CROSS EXAMINATION 


BY MR. ADAMS: 


4 


fir. D'Amico vou filed your classification 
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2 8 appeal in 1966 with 54 investigators on the basis that 
| 
| you were performing a type of work that should be 
| 
, 1 || classified as GS-12, is that correct? 
{| | 
ae A That's correct. 
: 
6 9) Had you filed an appeal prior to that time? 
} 
7 \ Prior to '66? 
5 ra) Yes. 
9 ry No, never. 
Th) o And that appeal was denied at both the reqional] | 
lh || office level and the Washington level? 
12 || A Yes. 
3 || 0 Two separate letters, is that correct? 
} 
14 || uN Yes. 
a | a) And then some time in 1968 you filed another 
! 
» ft a : . 
16 | classification appeal asking to be upgraded from of-11 
a | to GS-12, is thet correct? 
| 
1x A That's right. 
i} 
19 | fe) Have you been doing the same work all along? 
20. «| A By the "same work,” I've been in the same 
| 
a section all along, in the Fraud Section, but of cours 
22 | the work moves. 
3 | 9) You just went into the Fraud Section just 
“| about the time you appealed, is that ri gq ht? 
y35) ‘A In '66, in June of ‘G66, 
| 
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And vou appealed about June or July 
A I don't remember the date. About 
time, yes. 


2) But you went into the Fraud Section in June 


of 1966? 

A That's right. 

Q And vou were doing, in vour view, GS-12 
work for the majority of time? 

A Yes. 

@) Did vou continue to do that right on until 
you filed your next appeal? 

A That's right. 

9) Did v u ever have occasion to tell the 


Civil Service Comnission, "I have been performing assigqn- 


ments of a higher category since October, 1967"? 


Let me show you a letter thatyou wrote, Mr. 
D'Amico, and ask vou what you meant by that. his 


is page 20 of Exhibit Db. S that a letter dated May 


16th? 
A Yes. 


a) Don't you sav there that vou only started 


your higher grade work in October, ‘67? 
A I wasn't referring to that because at this 


time T was specifically talking about something T now 
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| had hard and fast proof and I was talking about this 


rn 


attorney case, the "Ss" case, because that was assiqned 
in October. 

oO The cases you had when you had appealed in 
1966 were really part of a larger -- you said you had 
done some marriage fraud cases? 

P. yes. 


9) Weren't they reallv a part of a larqer case 


that was being investigated by another investiaqator? 


11 A They came out of a large case in that the 
12 attorney started naming names of aliens he had used, 
13 and files were pulled. These cases were raw. When 
14 | you went into these cases, 20, 30 -- TIT don't remember 
15 how many I had -- they had the alien. and the citizen, 
16 and now you ran into your person who steered them, 
17 who arranged it, who took A to B and R to C, who 

F 18 paid. It wasn't merely just that thev came out there 
19 | cold and you had to check yes or no and check six 
20 | boxes and that was it. 


Q This "S" case, tir. D'Amico, you said you 
were assigned it in October, '67, it had come from the 


central off e and hadn't developed to anything at the 


ss 
nnn 


2A outset; and some time later, after a while, the 


Department of Labor provided vou with information that 
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made the case somewhat more complex, is that riqnt? 


A We had constant contact with the Department 


of Labor. Se much informcation came through it. The 


department til s that this particular attorney had 
been submit cir: n unusually large amount of these labor 
certificaticns period. 

“ist information came over from the benar- 
anc. all of a sudden the case began to look 
cent from what it originally had heen, 
is that right? 

A That's right. 
(a) I think you stated that the central office 


had an outstanding system with regard to call-uns? 


A I didn't say that. I said the New York 
office, as any office, and I'm sure your office does, 
maintains a call-up on correspondence which must be 
answered, Somewhere along the line someone will tell 


yc this has to be done by a certain date, whether it's 


se or anything else or you are painting vour wife's 
bedroom, It's the same thing. 
1) And that resulted in vour writing a rather 
lengthy report on this now compiex case, is that right? 
A Yes. 


After you got that call-up and vou started 
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writing that report then vou filed vour classification 
appeal, is that right? 
A That's right. 
@) And you knew that report was going to Le 
sent up to one of the higher levels, 15 that right? 
Tt had to be. 
Q And you were worried the case was going to 


be taken away from you, is that right? 


A T had no idea. I said it when I appealed, 


but at this point I think it was the furthest thing in 
my mind losinad this case. I had told them about this 
and they were well aware, if they would stop to listen 
to me. 

(a) But you also knew that there were instruc~ 
tions ,outstanding instructions, that cases of a more 
connlex GS-12 level were to Le assigned to GS-12 in- 
vestigators? 

A No, sir. 

Do you have an investigator's handbook ? 
Yes. 

Did you have one then? 

Yes. 

Ws vrews Kite what a 


L hrow. 
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And a docket card? 

A G-600 is the original assignment card. 

Q Am I not correct that some time in 1967 
instructions went into the investigator's handbook 
that cases that were becoming complex were supposed 
to be -- and possibly reching a higher level -- were 
supposed to be so indicated? 

A Ry whom to whom? 

9) In the investigator's handbook. 

A Who would indicate to whe? 

12) Either the supervisor or the investigator. 

A I did. In January I told these people 
the case was becoming more complex, 

9) How often were those cards sent up to a 
higher level? 

A They are not sent anvwhere, Thev are 


kept with the first-line supervisor. T have copies 


of those cards if anyone would like to see then. Those 


oriqinal cards I have a copy of here. 


a) Do you know to whom the "" case was 
assigned when it was taken awav from = y ou? 
A I certainly do. 
Who was it? 


“3 investigator named Frank Stowe. 
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What level investiator was he? 


He was a 12. 


How long did that case last after it got 


taken away from you? 


A I have no idea. I couldn't tell vou how 


long it lasted or how long? Because by this point 
now it was completely taken from ne and I had no 


control over this thing any more. 


9 


But the case took a definite turn toward the 
more complex, some time around Januarv, is that cor- 
rect? 

A I would say so, yes, When I submitted 
that memorandum, I realized then that this thing was 
a lot more than just the original predication, 


( When you wrote the memorandum on the call- 


No, when I wrote the original memo in 
January. 
Q In January was the first time you began to 
see this case was mushrooming? 


A In and around January, ves. 


1@) Your supervisor, Mr, Greenman, who is now 


deceased, and your second-line supervisor was Mr. Kaye, 


and the third line was ltr. Spivak? 
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That's right. 
@) Did any of those supervisors communicate 
to you that the Immigration Service was attempting to 
assign GS-l2-tyvpe cases to GS-1ls? 


A No. 


2) That was never communicated to you? 
A No. I'm a supervisor now. I don‘t 
tell the men under me that I'm trying to assign you the 


easy ones and this one hard ones beacause he is the 


dummy and he is not. This is my responsibility as 


management to figure out which is good and which is bad. 
9) Do vou assign the most difficult cases in 


~ 


your district,in vour section, to GS-7 investigators? 


No, I don't dare do that, if I could see 


QO In other words -- 
A If I could see when I am assiqning it, I 
could very well give a 7 a case that could mushroom 


a 12, but it is also my responsibility to stav with 


a) And if it mushroomed into a 12 -- 
A You should worry about it now that this man 
is not technically able to do it, 


oO And it should be reassiqned, That's what 
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you would do now? 

A Long before it got to that point, because 

I should have regular call-uns on this thing. 

MR. ADAMS: I have no further questions, 
your Honor. 

MR. ROTI.STEIN: No redirect, your Honor. 

THE COURT; You may step down, 

(Witness excused. ) 

MR. ROTHSTEIN: «ve one more witness, 

your Honor. I call Mr. Anthony 1 Vi, 

AUN PT WO NY Dev iy Oo, called as a witness 
by plaintiffs, being first du. Sworn, testified 
as follows: 

DIRECT EXAMINATION 


BY MR. ROTHSTEIN: 


@) Mr. DeVito, will you state briefly vour 


Occupation and the positions which you have held with 


the Immigration Service? 

A I'm a retired former criminal investiqator 
for Immigration, retired two years aqo, 

re) What positions have you held with the Immigra- 
tion Service? 

A I joined Immigration in 1941 as an investi- 


gator and when I retired I was a federal criminal 
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investigator. 
Q What section of the investigations unit 
were you in in New York in 1966? 
A Special Investigation, Subversive Unit. 
(9) What kind of cases were assigned to you 
as an investigator in that Subversive Unit? 


A The cases assigned to the Subversive Unit 


were those dealing with subversives. Incidentally, 
I was part of the Latin-American Section as opposed to 
the European Section. 


a) Within the Subversive Unit? 


A Right. 


re) What kind of cases -- 


A These were cases of people who came to the 


United States for devious means. They didn't come 


here as a visitor, as they often posed, but tliev came 
here specifically to accomplish a mission, a nission 
against the interests of the United States, of 


course, and they were worked in conjunction with the 


FBI, CIA and State Department. Tt was an interagency 
cooperative effort. 

@) Wh were the supervisors in the Subversive 
Section? 


A My supervisor at the time, I take it the 
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time you are interested in, was Max Weinman, and then 
Graziano in the European Section. 

(@) What time period was that? 

A At the time of the reclassification. 

O What were the roles of those sunervisors 
both in 1966 at the time of the apneals and in the 
five years preceding with respect to the handling of 
investigation? 

A Max Weinman was out of Latin America. 
Graziano was head of the Luropean branch. 

(a) What was their role? What did thev do 
in respect to cases and investigation? 


A They assigned cases, of course, and they 


reviewed and they directed when there was any directi 


to be done. 

0 During the period I mentioned from 1963 t 
1966 did these supervisors ever go out in the field 
to handle or undertake investigation? 

A Never. In my 20 years I never saw a 
supervisor accompany one of these men out in the 
field, never, 

Q How Many years were you in the Subversive 
Section? 

A Since the Cuban breakout, 1961, up until 


the time 1 retired, e.cept for the last year, when I 
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assigned to another case. 
Q Were you working on cases of 
the same level, in your opinion, in 
were in the Subversive Section as an 


A They were the most difficult 


sure, in my opinion, 


fe) Are you familiar or were vou familiar with 
the cases that were assigned to vour fellow investiqators 
in the Subversive Section? 

A They were equally difficult, on a par with 
the ones I had. . No question about it. 

9) Do vou know how they were assigned by 
supervisors? 

A Right off the top. There was just no pro~ 
vision made for giving this one to him because of favori- 
tism or because he specializes in a certain category. 

Iy came right off the top and that's the wav the 
cases were assiqned to the best of my knowledge. 
7 In 1966 you filed a classification appeal? 
Yes. ivervbodyv did, 
Cveryvbody in the section filed an a»peal? 
Yes. 
Were you interviewed by any representative 


of the commission? 
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Yes, Mr. Friedman. 


How long did he speak with you? 


A I estimate the time I conversed with Mr. 


Friedman to be approximately 45 minutes to an hour. 
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Q And the result on your appeal was that you were 
promoted to GS-12? 

A Yes, I was successful. 

Q How many people were there in the subversive 
section who appealed? 

A Who filed. 

Q Who filed appeals. 

A I take it at that time we numbered about 15 


of us in Latin America filed. 


Q Do you know how many were promoted on the basis 


of Mr. Friedman's audits? 


A In that section? 

Q Yes. 

A I was the only one, wasn't I? tL think se. 
I think I was the only one in Latin America. 

Q In Latin America? 

A Yes. 

Q Do you know any of the men in your squad who 
were not promoted? 

A The remainder, that is to say, roughly the 
remaining 14. 

Q In your opinion were your cases any more comp lex | 
or more difficult or more of the GS-12 level than those | 


of the men whe were not promoted? 
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A Those persons who were rejected were working 
the same cases as I was. There was no distinction made. 
‘hey were all difficult. They were deep. They were 
likewise working with the CIA, the FRI and the Security 
Department. There was no difference. The mere fact 
that I got it and they didn't really surprised me, really 
surprised me, and there was no accounting really to show 
why one group didn't get it and I did, no accounting, no 


logical accounting, anyway. Fitner we should have all 


been rejected or we should have all beén accepted. 


MR. ROTHSTEIN: I have no further questions of 
the witness. 

THE COURT: You didn't offer to give up your 
acceptance, did you? 

THE WITNESS: Whether I should give it up, my 
upgrading? 

THE COURT: You can pass that. You set a 
standard here in your last commert, and I was wondering 
just how far you wanted to carry that. 

Go ahead, any cross? 

THE WITNFSS: Judge, I retired prematurely 
because I felt -- 

THE COURT: What I asked you about, you said 


that you should have gone lock step, linked together upward 


SOUTHERN DISTRICT COURT HEPORTERS US$ COURTHOUSE 


ef 2 FR 


A-724 


NeVito-cross 


VHF COURT: If they made an erroc, they mis- 
conducted themselves, because they are not supposed to make 
errors whe~2 human beings are involved. 

Go ahead with your cros® 


CROSS EXAMINATION 


BY MR. ADAMS: 


@) Mr. DeVito, prior to the appeal you filed in 


1966, which resulted in your upgrading to GS-12 by the 
Regional Office, had u filed a classification appeal 
before that time? 


Lt @idn*€: I don't believe so. 


MR. ADAMS: We have no further questions. 

THE COURT: Any redirect? 

MR. ROTHSTEIN: No redirect. I am sure the 
witness intended no disrespect to the Court in his responses. 
it ig late in the day and he has been waiting here since 
about 9 o'clock this morning. 

THE WITNESS: There was no disrespect, 


Judge. Don't get me wrorq. I don't mean to disrespect 


you, but I fought Rommel; I fought for this country and I 


worked for this Governmeat “nd T feel proud of it. E don’t 


want to disrespect you. 
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MR. ADAMS: Could we get a stipulation from 
the plaintiffs as to what Mr. D'Amico's present qrade level 
was, what it is. 

MR, ROTHSTEIN: He is retired. 

ADAMS: Mr. D'Amico. 

ROTHSTEIN: Mr. D'Amico? 

WITNFSS: Am I dismissed. 

COURT: Excused. 

WITNESS: All right. Thanks. 
(Witness excused.) 

MR. ROTHSTEIN: We would stipulate that Mr. 
D'Amico is currently 4 GS-12. 

MR. ADAMS: You stipulate that fact cn the 
record? Fine. It was an error I made and I did not 
bring that out. 

THE COURT: That's right, you did not. There 
was no mention of his present arade. 

MR. ROTHSTEIN: Your Honor, that concludes the 
witnesses that I have in court today. I have four or five 
additional witnesses who [ would like to call at the 
resumed court session on Monday. 

THE COURT: All right. off the record. 

(Discussion off the record.) 


(Adjourned to Monday, June 23, 1975, at 
10,°9 o'clock a.m.) 
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Trial resumed, 


TH COURT: Are you ready to go further 
with further proof? 

MR. ROTHSTEIN: YES. For the first 
witness this morning the plaintiffs call Mr. Arthur 
Opolicn. 

ACK SR ess 6; P-0- 4.4. a plaintiff herei 
called as a witness, being first dulv sworn, 
testified as follows: 

TUL CLERK: Your address, s1Yr? 

THE WIVTNUSS : 2169 Fowler Street, North 
Bellmore, ilew York. 

DFRECT PMANTUAT TOW 

BY MR. ROTIHSU'INs 
re) fir. Opolion, what is vour occunation? 


A T am a Supervisorv criminal investiqator 
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U. S. Immigration Service. 
Where are vou assiqned? 
A T am assigned to the New York office at 
20 West Rroadway. 
QO tr. Opolion, would you briefly describe 
the various positions which you have held within the 
Immigration and Naturalization Service and the grade 
levels at which vou have been classified? 
I entered the services Novenber 19, 1962 
at New York as a ©S-7 criminal investigator. A year 
later, November of 1963, I was promoted to GS-9. 
In July of 1966 T was promoted to Grade ll. On Woven 
‘ 
ber’ 15, L970 £. was promoted to supervisory criminal investi 
gator of the CIN unit at New York. 
(@) When you say the CIN unit, what does that 
refer to? 
A We are charged with investigating criminal, 
immoral and narcotic activity within the district. 
fa) In June of 1968 you were a GS-11 investigator. 
At that time did vou file an appeal to the Civil Service 
Comnission? 
A That is correct. 
What were vou requesting in that appeal? 


sting in that anneal reclassifica- 
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tion to the next higher qrade, GS-12. 

Q Would vou describe to the court 
of cases on which you were working at that time and why 
you believed these cases to be at the GS-12 level? 

A I was working the most complex cases that 
the service had within my particular sphere, which was 
general investigations at the time. 

There were no GS-12 investigators within 
general investigations and therefore, obviously, all 
work that came in that was denominated as general 
investigations work had to be done bv investigators at 
the GS-9 or GS-1l level. The most complex work that 
came into the unit was handled bv the GS-11 investiga- 
tors. 

Q Will you describe examnles of the 

on which you spent yvour time? 

Yes, certainly. I spent time on investiga- 
tions such as T had an investigation which involved a 
strike on the part of Oantas Airlines, emplovees of Oan- 
tas Airlines, and the %antas orqanixzation had Leen 


accused of bringing in strikebreakers from their native 


country and using them here in the United States in 


violation of law. They had been accused of bring- 


ing them into not onlv here at New York Lut also at 
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Hawaii and on the West Coast where Qantas has service 
installations. 

The union here in New York and also in 
Vawaii was very upset about strikebreakers being brought 
in to circumvent the effects of what they considered 
to be a leqitimate strike. and I was assigned this 
investigation, which required a considerable amount of 
+ime, it required taking sworn depositions from each 
and every alleged strikebreaker from the head of the 
Oantas organization here at New York, from the head of 
BOAC here at New York, and coordinating this with our 
people in Hawaii who were conducting a similar phase of 
investigation at that end. T was involved in investi- 


gations which took me into the home of the former 


é ; c * 
Prime Minister of China out in Nassau County, and this 


involved an emplovment by the former Prime 'linister of 
China of two Chinese crewmen who had jumped ship. 

At that time I was also involved with 
family of the former Prime Minister of China, that 
the Hon. fir. Cong and his wife, who is married to 
vice air attache of Nationalist China attached to 
United Nations. 

I was involved in cases, numerous caser 


preference petitions, a& they are }nown, and 
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these involved individuals who at that time were beinc 


petitioned ror by organizations of various kinds 


’ 


some rather large and prominent, ot:ers not so, people 


who, because of their exnertise in particular fields, 
were attempting to be brought in into the United States 
to perform certain types of labor that were deemed to 
he in short supply here. 

I was charged with investigating the 
bona fides of this type of application, whether or not 


the organization involved in effect neededthe services 


of such an individual or whether it was an accommoda- 


tion. These isv’escigations are lengthy, they are 
comprehensive, ° involve qoing over the business 
cords of the organization, thev involve in-depth in- 
vestigation in order to determine whether or not this 
individual is reallv «cualified and whether the petition 
shown is a bona fide petition. 


With regard to other tynes of investiga- 


tions, T did a considerable amount of school investiaqa- 


tions, and these related to schools who were bringing 


in foreiqn students and alleqations of fraud and mis- 
conduct on the part of the schools in permitting these 


students to come in and while they were ostensibly qoina 


to school thev were gainfully enploved on a full-time 
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basis. And, in effect, some of iese schools 
were only mills for these individuals who wanted to gain 


entry to the United States. 


When a particular school was investiqated, 
would this involve just a single case or would you 
state whether or not it would involve 

WO. At its inception we would qet an 
allegation. T investigated one school in partic 
Washington Business Institute, and at the end of my 


investigations I had ended up» with 27 collateral files 


of students who were all not attending school and whom 
the school had ceriified as attending; and wher the 
investigation anc inspection of the sehool's records 
had been completed, it was shown that the school 
was involved in a sham situation, 

This file was eventually transferred 


to our frauds unit at the request of my supervisor at 


the time. 
(a) ir. Opolion, did vou believe at the time 


that vou filed your appeal, and do you believe now, that 


you were working on cases of the kind you just described 
for a majority of your time? 


A I have no doubt about it. 


| 
a) Would youn please describe to the court what | 
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happened subsequent to the filing of your appeal on 
June 8, 1968 in more or less chroncological form, de- 
scribing each event as it happened? 
A To the best of my recollection, the sequence 


went as follows. After the appellants had filed their 


app;eal with the Civil Service Connmission ~- 


(@) When you say the appellants, whom are vou 
referring to, sir? 

A I am speaking about myself and I believe 
a group of Grade 11 investigators who were similarly 
located in general investigations and perhaps other 
areas of investigative activity in the New York district 
who had filed together. 

I believe what happened after we filed out 

appeal, I recall that my supervisor requested that 
I submit to the audit of the Immigration Service all 
those cases that I felt were in contention. 
all the cases that I felt were of a GS-12 caliber. 
At the time I thought it was rather curious that, 
having sent my anpeal to the Civil Service Commission, | 
was being requested by the Immigration Service to 
submit to an audit. I couldn't really fathom how 
they had come to know that T had even filed an appeal 


sinee I had not sent anv comaunication to the tiniqra- 
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tion Service that I was doing s9. However, T did 
submit to their request. 

The supervisor who I was working for at the 
time indicated that there would be Immigration classi- 
fiers who would be coming in to speak with the 
appellants. 

ia) What was the name of the person who made 
that statement to vou and approximately when it was made? 
A I am not certain, I am not absolutely certain 
who the supervisor was. 
2) But what was his position then? 

ile was mv next line sunervisor. It would 
have been a Grade 12 supervisory investigator at 
time. I am not certain exactly who it was who 
the request. 

a) Go ahead with vour testimony, Sir. 

I indicated to the supervisor that T 
no objection to anyone seeing these cases that I 
were in contention, but that I had absolutely no in- 
tention of speaking to any Immiqration classifier lLecause 
I felt that it was hiqhly improper of any Immigration 
classifier to audit me when ny aqrievance was witn the 
Imnmiaration Service, and I felt that mv anpeal for a 


redress vas with the | ivil Service Commission. 


SOUTHERN OISTHICT COuRT KE PORTERS US COURTHOUSE 
- 10 


A-734 
Opolion-direct 
What transpired subsequently? 


A To the best of my understanding, the 


gration classifiers did come in, and inasmuch as 


could not speak to me or to the other appellants, 
they did veview these cases that were submitted. 
a) Were vou subsequently contac tec bv a Mr. 
Friedman of the United States Civil Service Commission? 
I was. 


(a) Would vou explain to the court how this 


came apout and what was said? 

A I had.seen Mr. Friedman in our cffice for 
lonq periods of time, and 1 had gathered that he was 
there on the mission of conducting audits on behalf of 
the Civil Service Comnission. had seen him s 
an unusual amount of time with the supervisory investi- 
gators, practically all over the floor, and the word 
on the floor was that Mr. l’'riedman would eventually 
aet around to talking to the appellants. 

a) Did there come a time when Iir. Friedman snoke 
with vou? 

Yes, there did. 

o Explain the nature of this conversation and 

its duration in t:me? 


I don't reeall exactly what the time 
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cact month that he spoke 


uence was in terms of the ex 


to me. I would suppose that it was some time in the 


f SuUMeErV1isor 


fall of 1968. I was told by mv 


that Tir. Friedman would see me, and I was ushere: 


into one ofthe interview roons at the Immigration 


Fervice. 


Mr. Friedman asked me to sit down. We had 


an amiable chat of perhaps five minutes duration, 


(2) Weuld you explain what was said by ilr. 


Friedman and what was said by you during the course of 


this discussion? 


A Mr. Friedman introduced himself, he told 


me what his purpose was. He wanted to know fron me 


why I felt that my job was of such a nature that mv 


pesition should be reclassified to GS-12. 


9) Did he as}. you this question first? Was 


this the first thing he said or was there a preliminary 


discussion? 


A TI believe at the verv onset Mr. Friedman, 


as a matter of curiosity to himself, asked 


did not see fic to submit to the Immigration audit that 


was done sin: 2 it was common knowledge that all the 


appellants had refused to submit to the interviews. 


I told tir. Friedman that Felt Chiat 
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proper forum for my grievance was with the Civil Cer- 


vice Commission; I was looking for redress from then. 
Since my grievance was with the Immigration Service, 
I did not feel that this wa*= “he proper forum where I 
should be discussing my gricvance. 

Q How much of the five minutes you testified 
the discussion took was spent in discussion between vou 
and Mr. Friedman of whv you were not willing to submit 
to the INS audit? 

A I would say that a major portion of the time 
was involved in discussing whv we refused to submit 
to the appeal -- rather to the audit by the Immigration 
classifiers. 

I think this is ccnjecture on my part, I 
admit, that Mr. Priedman was perturbed. He was 
turbed why we would not submit to this audit, 
told him that IT felt that I wanted my hearing Lefor: 


the Civil Service Commission. 


0 In the remaining few minutes that Ilr. 
Friedman spent with you will you tell the court what 
discussion there was with reqard to the kinds of cases 
that y ou worked on? 

A In the remaining time that T was in the 


presence of Mr. Friedman he asked me why T felt T was 
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doing Grade 12 work. I told him in a verv cursory 


’ 


in a very sketchy fashion, since there was no opportunity 


to qo into any of the cases, there were no files on the 
desk, there were no files being reviewed, I told him 
in a perhaps even more sketchy fashion than I have told 
the court why I felt IT was doing Crade 

THE UR What did you tell him? 

THE WITNESS s I told him some of the cas¢s 
that T have related here. 

THE COURT: Just recount it to me. Put 
me bacl: into the conference between vou and Friedman. 
lle said to you why do you think you are entitled to 
Crade 12 and are not doing Grade 1' worhk.. What was 
your answer? 

THE WITNESS: My answer was that I was 
doing Grade 12 work, and I recounted the Oantas case, 


I recounted the case referring to the former Prime 


Minister of China, I recounted six preference cases, 
I recounted orphan petition cases, IT spoke to him about 


school cases. But this was all in a cursorv fashion 


because we did not have files that we could so into 
that he could examine and say to me, "Well, why this 
and why that?” It was simply “What tvpe of case?" 


and I told him the type of case, and he thanked me very 
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2 t much, and told me I would hear from him, That was 

3 | the end of it. 

4 THE COURT: To sum up what vou told hin, | 

Hy) | you told him that you had cases that you considered 

6 | cases of importance. Is that why you wanted a Grade 

7 12? | 

8 THE WITNESS: Your Ilonor, I could not 

9 tell him more -- 

10 THE COURT: T am not asking vou whether 

11 7 you could or you couldn't. I am just asking what the 

12 | impact was that vou tried to create on him. Were 

13 ! vou reaching out to tell him that you associated your- 

14 self with cases ~f importance and prominence? Is 

15 that the burden of what vou said to him? 

16 THE WITNESS: Absolutely. 

17 | THLE COUR: Is hat the reason why vou 

18 think you are entitled to iw and not 11? 

i| 

19 | THE WITNESS: I believe I am entitled to 

20 Grade 12 because I feel that the cases that I was 

21 handling were of a complexity tiat entitled the 
| 

2 investiqator handling these cases to that classifica- 

23 tion. | 

24 THM COURT: What did you understand a 7 

25 Grade 11 investigator -- how «a Grade 11 investigator | 
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2 differs from a Grade 12 investigator in that respect? 
: : } 
3 | THE WITNISS: I think the difference 
4 | between a Grade 11 and a Grade 12 investiqator 1s a 
a4 i . ' 
2 | difference in degree, not a difference in kind. T | 
| 
6 | believe that a Grade 11 investigator handles investi- | 
} 
7 l qations of complexity and when that complexity goes be- | 
a || yond a certain level -- | 
| 
9 || THE COURT: What is that level? 
| 
10 | THE WIVNESS: That level admittedly is 
| 
1 || a shadowy level, it is a level T believe that 
12 statutorily defies precise scientific definition. 
} 
3 I believe that it is to a certain «leqree subjective. | 
14 Dut I do believe that 1t 1S an attainable standard. 
} 
| 
' 
15 || THE COURT: Let me read to you from | 
16 | he Grade 11 classifications: 
| j 
1} | 
17 || “Assiqnments at this level usually involve 
is | multiple issues, .. ." | 
19 Certainly the cases that you had involved 
| . . . . 
2 | multiple issues, is that right? 
| 
21 THE WITHLSS: hat is correct. } 
2 || TU COURT: ". , have a potential for | 
~ 
3 developing into a number of individual cases, .. -" | 
-* THE WITNESS: That is correct. 
25 


THE COURT: *  ,. ,consistently reduire 
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unusual skill and ingenvity and in uncovering 


developing facts... 


! 
4 THE WITNESS: That is correct. | 
5 | THE COURT: “, . sand because of the | 
| “S 
6 seriousness of the violations or actions involved or 
| 
7 the prominence of the individuals involved are either 
8 qreater in their effect: as deterrence to further viola- 
9 | tions or have a greater protective value to the economy and | 
10 security of the country than the investiqative assign- 
1 
il | ments at the next lower level." 
12 | Didn't that describe pretty much what you 
* | . . 
13 were telling Friedman about? a 
14 TUE WITNESS: I don't believe that the 
v 
. 15 classification as you read it, your lloror, described 
16 what I was doing in terms of complexity. As I said 
Ww | before, complexity is a subjective sort of thing. 


What is complexity? 


COURT: Let me ask you this. Ts 


THE 


fai: description of what you were doing: to 


this a 


consistently reauire the exercise of unusual skill, 


resourcefulness and ingenuity in ferreting out informe- 


a 


tion and developing facts which have been skilfully 


concealed over long periods of time? Does that de- 


seribe what vou were doing? 
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THR WITNESE: T believe that 1: 


THI: COURT: ind in locating and securing 


the cooperation of witnesses who can furnish information 


and are willing to assist the government in spite of 
potential personal danger and harassment; is that 
descriptive of what you were doing? 

THe WETHESS: Not particularly. 

Investigative assiqnments 

frequently result in the presentation of novel issues 
for administrative or judicial decision and unusual 
problems in coordinating phases of investigations with 
other agencies where dual or conflicting jurisdictional 
prolhlems are involved; did that describe 
doing? 

THR WI'l IOo Ho. 

THE COURT: what respect di 

what vou were 

THE WITNESS s Your Honor, in the liew York 
district we have a very specialized situation. We 
have a criminal unit, we have a prosecutions unit, we 
have a general investigations unit, we have a frauds 
unit, so that the work is necessarily comparmentalized 
and one may not be able to qo into each and every phase 


of the investigation as vou 
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standard. 


So that if I were uncovering a fraud with 
regard to a school and I had now gathered 27 collateral 
files and I was onto a major fraud investigation which, 
were in in any other part of the country I could continue 
with and successfully conclude, in the district of New 
York I would have to takt this mass of files and transfer 
it to the frauds unit 


TUE COURT: It says here “That the 


following are typical of investigative assignments at 
Grade ll: Frayds where there is sone evidence of 
a conspiracy or of widespread scope." 

There is another category: "Tdentifi- 
cation of individuals named in various crime cormission 
investigations and development of sufficient evidence 


to establish their citizenshin or alienage and status 


in support of revocation of naturalization or deporta- 
if 


tion proceedings where appropriate or criminal pro 


ings under the penal provisions of the qoverning laws, 


Have you Said anvthing different than 
that? 

THE WITNESS: T may not have said anything 
different in kind, but T do believe there is an 


essential difference in deqree,. 
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THE COURT s Tt 
tion of the degree? 

THE WITHESS: think,. your Honor, in aki 
fairness, in all honesty, nd I think in this court 
we are looking for fairness i we are look. 
honesty, I think all of us are are talking about 
a very, very subjectife 

OE COURT: Subjective to whom? 
jective the investigator? 

THE WITNESS *¢ NO. believe 
subjective to everyone who looks at it. Tt 
jective to management, it is sul.jective to the investiqa- 
tors, because these are shadowy distinctions, 

If I go out and I, on the very highest 
level, conduct an investigationof the Oantas orgqaniza- 
tion, one man may verv well say thst is Grade 12 work. 
Another person mav say, “Well, I looked at the jo! 
description, it could go as an 11." Honest men may 
differ on it. llowever, TI think the prenoderance 
of feeling on the part of people who do this work, and 
nerhans if we went from agency to agency to view th 
complexities of what Grade 12s do in other agencies, 

I think people would tend to agree that this 15 commlex 


enough to fall into a Crad 2 cateqory. 
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THLE COURT: Now let 
approach it at another level. 
It is perfectly clear that federal 


employees, including judges, have a feeling -- reporters 


also -- have a feeling that they are entitled to a level 
of compensation which meets their standards and sta- 
tion. Was it the standard of compensation and the 
difference in the standard of comnensation thot was 
really at the root of this subjective determination? 

THLE WITNESS: I think you can't divorce 
yourself from compensation, That would be an untruth, 


obviously. Di..2 eb as. 


a fair day's work. tT don’t: think 2 i: 
put your hand in somebody's pocket and to get 


$20 bill on a per-day basis, or whatever the 


THE COURT: You don’t have to :s 
the idea that the government payvs too litt] 
Know all wrout that. The question is now, what 
the hbase nav before the step increases in Grade 1] 
and Grade 12, do you remember? 


THE WELHESS:s: Mort recalls: 


THE COURT: At least there must have been, 


what, ahout a $1500 spread? There may have been 


91000 at thattime there mav have been a $1000 or 
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time on the kinds of cases which vou just described? 


I think on a qualitative basis I would 


have to have before me all the files that we 
auestion at the tine, and where the interviewer 


sy case go down the case with me and find 


could 


out just 


how much time I alleqed I was spending on the Case, 


could make his own ietermination as to whether 


1€ 


felt this was a fair representation of. time in terms 


of investigative effort, and then on a cumulative 


see how much time I was devoting to these caliber 


in relation to the less conplex cases of which 
have been resolving more but in a much shorter 


of time. 


@) Nx. Opolion, I would like to show you 


fendants' Exhibit B, on pages 5 and 6 and 7, which 


letter of decision in your case, siqned b 
regional director of the Civil Service Commissi 


In particular I invite your attention to the la 


paragraph on page 6 which contains the conclusion that 


vou were spending more more than 15 per cent of 
time on cases which are enunerated there, and 
whether in the course of your interview with 


Friedman anything was said or discussed by vou 


with him which would provide an’ kind of a basis 


SOUTHERN DISTH “T COURT RE PORTER. US COURTHOUSE 
Y SQUARE. NEW YORK NY co 7.4580 


I mav 


period 


De- 


is 


Mr. Baer, 


ON. 


st 


vour 


for 


cases 


A-746 


Opolion-direct 
a percentage finding about your work of the kind that 
is contained in the last paragraph on page 6? 

A None whatsoever. 

Q Did you at any time or were vou at anv time 
given the opportunity to explain to Mr. Friedman the 
actual perctnage of time, of vour tine, which you were 
spending on the cases which you reqarded at 
level? 

A Not at all. 

2) Did Mr. Friedman take any notes durina 
the course of your discussion? 

I did not recall seeing Nir. Vriedman take 
any notes at the time of our interview. 

(@) How did you ultimately Lecome a 

A I was appointed to the qrade superviso 
investigator 12 on November Loth of 


that this was a corrective promotion in accordance 


with the provisions in the administrative manual. 


Tt related to a situation which had occurred 

before where two investiqators had been pronoted to 
Grade 12 out of secuence. ‘hat 

motional basis their scores were lower than my score 
or that of a number of other poeple, and in crror thev 


had been promote:d prior to ny promotio 
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sequence the Service took t! nosition that 
protions that would take place would be those 
individuals who had heen passeu 
had the promotions prior in tine. 

ik. ADANS: Your Honor, I'd 
a motion to strike that question and answer 
entirely outside the cc 

Onolion was promoted in 1% as >; not one 

word of that in the complaint or ! - the contested 
or uncontested facts submitted or 1 f the motion 
papers in this case for five years 

MR. ROVHSTE IM: { would join 
counsel in that 1oti1on. I merely soug)lit 

TH: COURT s Motion granted. Motion 
granted on consent. You both agree, that's it. 

ROTHSTE TH s 

When were you in fact pronoted? 

November 15, 1979. 

Jas it in any wav - 

THE COURTS You 
decide somethinqd. You don't neéé 
haven't spent five minutes trving to qet an explana- 


tion from them. nwo fellows aqree, enouch,. 


Vas vour wromotion in an 
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with v our classification appeal that vou filed? 


A Not at all. 


MR. ROTIISTEIN: No further questions. 
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CROSS EXAMINATION 
BY MR. BARTH: 
Mr. Opolion, in connection with 
mentioned during your testimony 
type of written material; 
did, indeed. 


uuld y lescribe what was in that materia]? 


material contained a listing of 


cases that were of a Grade 12 complexity 


Eon *t 3 fac - Opolion, that these 
materials, this le.cter that you were talking about, 
nt to the Civil Service 
Hhat 18 correct. 
I'd like to show the witness pages 47 through 
Exhibit RB. 
Mr. Opolion, im gol 
quick] here to paae 60. fs that your Ssiqnature, 


That it is. 


DO you recoqnize those pages I pointed ovt to 


material you prepared? 


MOUTHERN Ost 


A-750 


Opolion-cross 
A Yes. 
Q You referred here during your testimonv 
a Qantas casee. 


THE COURT: ‘the force of those paqes 47 to 70 


of Fxhibit B is a recital by the witness of his cases 
and their relative importance, is that the point? 
MR. BARTH: Yes, your Honor. There is one more 
point in there, though. I'd just like to point it out. 
THE COURT: Go ahead. 


Q You spoke about the Qantas case this morning 


and you mentioned that at least you diun't recall Mr. 


Friedman asking you what percentage of your time you Spent 


on the case; is that correct? 


A That is correct. 
@) I'd like to draw your attention 
Exhibit B, and could you tell us if you did 
the Civil Service Commission in your own wri 
s9€ time that you felt that you spent on that 
A t aig. 
How many hours is that 
48 hours. 
Q I believe we also spoke about -- you also spoke 


about this morning investigating or being involved in an 


investigation that required you to interview the Prime 
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Minister of China; is that correct? 
That is correct. 
I draw your attention to page 48 
Didn't you in fact tel] the Civil Service Commission it! 
your view how much time you spent on that case? 
That is correct. 
How many hours is that, sir? 
Ten hours. 
You mentioned, Mr. Opolion, that prior t 


Friedman's interviewing you that the word was around 


he was aoing to come around and see some people? 


That is true. 
He did interview you? 
A That is true. 
Q Did he interview the rest or the members } 
general unit who were appealing at that time? 
A I believe so. 
QO Was that the word? The word was around 
fact did interview -- 
I know some of the people that he did ur 
view. I cannot say that he interviewed everyone bi 
I was not that familiar with each and every one or 4 
appellants. 


But there wasn't a word around that he «i 
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interview people, was there? 
A I have no reason to believe that he didn't 
interview cverybody. 

MR. ROTHSTEIN: Your Heior, I would object to 
the answer. The witness was not in a position where 
people were reporting to him on any kind of a business 
formal basis. I think it is strictly hearsay and 
speculation. 

THE COURT: But your statement is strictly 


hearsay and speculation also, and, besides which, it is 
t 


of an evidentiary character ard it is not in order. Your 


objection, to the extent that there was any objection, 15 


overruled. 


RARTH: We have no further questions, your 


Honor. 
ROTHSTEIN: No redirect, 
COURT: Thank you very much ir. polton. 
(Witness excused.) 
ROTHSTEIN: The plaintiffs call Mr. Vincent 


Burke. 
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had assigned to me at that time were what 


non-priority cases. Those are cases in which ye 


a deportable alien, but whom the Service doe 
actually require to depart from this country becauss 
compassionate reasons. 

those cases have to be reviewed annually ar: 
a determination made that the alien 1s still deportahl: 
and still has the compassionate need to keep it in 
priority cateqory. That was one phase of my wor} 

[ was supervised then by a Grade 12, James 


Keenan. Whenever he was absent from his desk, I too} 
over and did his work as supervisor. That's for 2¢ 
of annual leave and 13 days of sick leave, which would 
a total of 39 working days. 

OG What was the grade of the person whose wor? 
were doing? 

Grade 12. 

Go -head, sir. 

Then I was also asked to substitute for th: 
liaison officer, the man who was liaison with the Sont! 
District and the Fastern District, as tar as prosecut 
were concerned in both districts, I substituted for 


for his 26 days of annual leave and his 13 days of sich 


YOUTHERN DISTRICT COURT REPORTERS. US COURIHUT! 
FOLEY SQUARE NEW YORK NY — 791% 


A-754 
Burke-direct 


Another phase of my work was substituting 
the head of the processing unit. This is the unit which 
issues all orders to show cause and warrants of arrest 
in deportation cases. In that capacity I had to direct 
the activities of several investigators who were interview 
ing aliens in that area to make a determination as to 
whether an order to show cause Or a warrant of arrest 
should be issued. 

Those were several invesigators in that immedi- 


ate area. However, all investigators on the floor who 


believed that they had a deportable alien 1n their hands 


would have to bring their papers to me for me to make 
determination as to whether an order to show cause or 
warrant of arrest should be issued. If 1 believed that 
it should, either one should be issued, then I woulda go 
upstairs to the District Director with the order to show 
cause all prepared and the warrant of arrest, 1f necessary, 
and place them before hin and he would sign them. 

Q What was the grade level of the man who was 
the chief of the processing unit that you were filling in 
for during his 26 days of annual leave and 13 days of 
sick leave a year? 

A In 1967 he was reclassified as Grade 12 after 


the District Director had <-- 
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THE COURT: When you were doing this work, 
what was his classification? 

THE WITNESS: 11 and 12. The District 
Director had made a determination that he had been doing 
Grade 12 and Grade 13 work, and for that reason they re- 
classified him and made him a Grade 12. 

Q During this period of time did you also take 
26 days of annual leave and 13 @ays of sick leave a year? 

A Yes. 

9) The work that you did in substitution for the 
three men you mentioned, I ask you whether that work formed 
the basis for the classification appeal which you filed? 

A Yes. 

@) Did you believe based on that substitution 
that you were performing Grade i2 work for a majority of 
your time? 

A Yes. 


Q Were you subsequently ifiterviewed by any rep- 


resentative of the Civil Service Commission? 


| . 
\ A By Mr. Friedman, yes. 
I 
} @) How long did this interview take? 
1 
A Roughly take 20 minutes, give or take a few 


minutes. 


() Would you daescribe for the Court, please, 
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exactly what was said during the course of this 20-minut 
interview? 

A He asked me to describe the work that I was 
doing and the cases which I handled, and he made a few 
notes on a yellow pad, anc then he said he would let me 
know what his decision was. 

Q Did Mr. Friedman look at any of your files? 

A No. 

Q Did he discuss with you the amount of time you 
were spending on particular cases? 

A No. 


Q Did you indicate to him that you were substi- 


tuting for three people for what you believed to he a 


majority of your time? 

A Oh, yes. 

Q Did you explain to him the nature of your duties 
in the course of such substitution? 


A Yes, € dxd. 


Q Subsequently you received a letter of denial 
on February 1, 1967; is that correct? 

A Yes. 

Q Following that letter of denial, did you attempt 
to review your file at the Civil Service Commission? 


A TOs, 2 'd3a. 
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Would you explain when you attempted to 
review your file and what transpired at that time? 

A I think it was a month or two after T had talked 
to Mr. Friedman and 1 went with some others to the Civil 
Service office in the News Puildina on 42nd Street, and I 
was shown a file which had 1 believe one page of yellow 
foolscap, and as I recall it at the time there was just a 
conclusion that I was not doing Grade 12 work for a 
majority of my time. 


Q Did you have any conversation with any person 


at the Civil Service Commission at that time as to what 


was contained in your file or what was not contained in 
your file? 

A Well, I was surprised that there was only this 
one piece of paper in the file, but the clerk -- I imagine 
it was a clerk there, he just said, "Well, that's all there 
is Ho Le. , 

Q You subsequeently appealed to the Bureau of 
Inspections, did you not, with the others whose appeals 
were denied? 

A Yes. 

Q Were you interviewed subseauently by Mr. 
Friedman or any other yepresentative of the Civil Service 


Commission? 
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Q What was the result, sir, of the appeal which 
was taken by you? 
A It was aqain refused. 
It was denied, and you received a letter to 
that effect? 


A Yes. 


Q How did you then come to be classi fied 
Mr. Burke? 

A I believe a memo was placed on the bulletin 
board on our floer which suggested that instead of going 


to the Civil Service Commission, that we go throudh 


channels in our own Service. So I wrote a letter to the 


District Director, Mr. Fsperdy, in 1967. Y think it must 
have been August or September of 1967. T explained 
the work I was doing and that [ thought T should be 
reclassified. 
Then some time in 1 think it was April of 1968 

t received an answer from Mr. Fsperdy in which he agreed 
that the majority of my work was Grade 12. He sent carbon 
copies to the central office and to the reqional office, 
and some time after that T was reclassified to Grade 12. 

1°) I'd like you to take a look at Defendant 's 


Exhibit 2, and T ask you if this 15 the memorandum which 
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you received from Mr. Fsperdy? 
I show you Defendants' Fxhibit 2 in evidence 
and ask you if this as the memorandum which you are 


referring to? 


read to you from the last paragraph on page } 
of Mr. Esperdy's words: 
“"T carefully considered the resume presented 
you and T have had the cessary discussion with 

your supervisors. I find that for a number ot 
years past and continuing up to the present time you 
have spent better than 50 per cent of your time in 
substituting as a supervisor in the absence of 
supervisory Investigator Keenan, Investigator 
Totaro and Investigator Koerber.” 


I ask you, Sir, whether you had provided any 


information to Mr. Fsperdy which you had not also provided 


to Mr. Friedman and to the Civil Service Commission 
qarding your substitution for the three men mentioned? 
A I gave him the same information. 
MR. ROTHSTEIN: 1 have no further questions ot 


the witness, your Honor. 
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CROSS EXAMINATION 
BY MR. ADAMS: 

Q What was your grade level at the time of your 
retirement? 

A 

Q You testified that you appealed your grade 
classification along with 54 other investigators in 1966; 
is that correct? 

A That's correct. 


Q Had you appealed your grade classification 


prior to that time? 


A { don't believe so, no. 

Q Your appeal was denicd by the reqional oCrTrice 
of the Civil Service Commission; is that correct? 

A Yes. 

Q You took a further appeal to the Washington 
office and that was denied also? 

A Yes. 

Q That denial from the Washinqton office took 
place or you got notice of that around June, 1967? 

A June or a little bit ecarlier, ]! think. 

Q You said that the only cases you had were non- 
priority cases, what are described as non-priority cases; 


is that right? 
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Right. 

Q That involves a decision by the Immigration 
Service as to whether or not to press deportation of some- 
one who is deportable technically under the law; is that. 
correct? 

A That's correct. 

Q And this involved an investigation into various 
compassionate factors that might be for or against putting 
a person in a known priority status? 

A Well, yes, but it also required investigation 
as to the alien's exact status. On my review I often 
found that the aliens were not deportable and there was no 
need to put them in non-priority status. 

Q Mr. Burke, did you make a recommendation as 
to whether a person ought to be put in a non-priority 


status? 


A Sometimes. At other times other individual] 


investigators who had handleu tiie cases made the recommend - 


ation, and then it was pssed through me to the District 
Nirector -- 

Q Did it go through your supervisor first? Rut 
then it went to the District Director? 


A Yes. 


MR. ROTHSTEIN: May the record show that the 
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witness shook his head “No” in response to the last 
question? 
THE COURT: The record will do this. 
go back to the question and find out what the answer 1S 
vocally. 
(The reporter read the record as follows: 
"Did it go through your supervisor first?") 
A NO. 
Q But then it went to the District Director; 
that correct? 
A Yes. 


0 Did the District Director then transfer the 


matter up to the central office for final determination? 


A To the regional office, and then from the 
region to the central office. 

Q Mr. Burke, you said you substitutec 
certain number of days for Mr. Keenan who was the super- 
visory GS-12 worker? 


A That's right. 


9 You substituted for a number of days for a 


Mr. Koerber; is that correct? 


Q Am I spelling his name correctly when I spell 


it K-o-e-r-b-e-r? 
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That's correct. 

Mr. Koerber was a man who was appealing his 
grade classification at the same: you were, isn't that 
correct? 

LI think so. 

Wasn't his qrade classification turned aown ? 
wasn't his appeal turned down? 

f believe his appeal] was turned down, but he 
was reclassified in 1967, but not on appeal, I chink. 

Q During the time that you were appealing to the 
Civil Service Commission, Mr. Koerber was a GS-11 who was 
appealing at the same time; is that correct? 

A That's correct. 


And the Civil Service Commission turned down 


his appeal at both levels at the same time your appeal was 


* 


turned down? 
MR. ROTHSTEIN: I object, your Honor, in that 
a basis hasn't been established by counsel for the question. 
THE COURT: Overruled. 

A I believe he was given his reclassification 
through the efforts of Mr. rsperdy, the District Director, 
also, that he certified that he was doing Grade 12 work 
and therefore he was reclassified. But on the appeal -- 


Q I am not disputing your answer. Mr. Totaro 
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was a man that you substituted for too; is that correct? 

A That's correct. 

Q And it was your substitution for him during 
certain days of the year upon which you hased your classi- 
fication appeal in part? 

A Yes. 

Q And during time you were pushing your clasifica- 
tion appeal, Mr. Totaro was a GS-1l, was he not? 

A He was until 1967 when they reclassified him. 

Q And he was reclassified by the Immigration 
Service and not by the Civil Service Commission? 


A I believe so. 


Q Mr. Burke, when you stated that you went over 


to the Civil Service Commission office at your apne 


saw notes in your file; is thet carrect? 


A Yes. 
Were those notes handwritten notes? 
Yes. 
QO They were on yellow foolscap, what we call a 
legal size paqe? 
A Yes. 
Then you appealed through the agency itself, 
Immigration Service, to Mr. Esperdy; is that correct? 


A That's correct. 
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And Mr. Fsperdy recommended that you become a 
ind subsequently you became a GS-12? 

A That's correct. 

Did you take on supervisory responsibilities: 
Oh, yes- 

About when was this? 

Yes. 

0 Did you have instructions that were given to 
you as 4 supervisor as to the proper allecation of GS-12 
level cases? 

A Yes. 

Q How did you get these instructions? 


MR. ROTHSTEIN: Your Honor, 1 object as beyond 


the scope of direct examination. 
THE COUI"™ Overruled. 


Through my supervisor, Mr. Spivack. 


In what forum? pia Mr. Spivack have meetingsP 


We had meetings at least once a 


| 
| 
| 


week. Mr. Keenan, Mr. Kaye, Mr. Greenman and myself, 
with Mr. Spivack, and he would instruct us to the effect 
that he had been instructed by the regional investiqations 
office to see to it that the Grade ll's did not get Grade 
12 work because they had already made a few Grade 12'S at 


tnat time. 
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Q Were you instructed to try to assian 
work to GS-11 investigators and GS-12 level work 
level investigators? 


A That's correct. 


9 Did anyhody from the reqional office also give 


you those instructions? 

A No. We would know, of course, when someone 
from the regional investigations office would visit the 
New York office, and right after their appearance we would 
received the instructions again from Mr, Spivack. The 
difficulty, however, arose not from assigning cases but 
from having the Grade 11's develop the cases into Grade 12 


Standards. 


Q Let me just clarify. You mean a case would 
actually change its nature during the process of 


investigation? 


A On, yes. 

Q And the investigator would be doing the work 
of investigating it and the case might either get more 
complex or it even might qet less complex sometimes, 1] 
Suppose? 

A It's possible. Put T could aive you 


example. For instance, if you - 


\) Why don't T ask you the questions and 1 
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I want to aet what -- 
THE COURT: pid Grade 11 cases ever pete out 


get down to be Grade 9? 


and 


THF WITNESS: They could have. 
THE COURT: SO that they went up or down depend- 


ing upon the inherent circumstances of the case? 
THE WITNESS: Depending upon what the investigatar 


was able to develop. 


TE COURT: OF not develop? 


THE WITNESS: OF not develop. 


Q If a case became more complex, they went from 
ficulty to another level of difficulty, dic 


one level of dif 
the investigators tend to try to keep that fact a little 


bit undercover? 
Py Well, they didn't take many steps to bring it 
to the supervisor's attention that it was becomina more 


in staade of complexity. 


complex until it had reached a certa 


THR COURT: Why was that? 


THE WITNESS: They were appealing their 


classification, and they didn't want to have what was 
definitely a Grade 12 case taken away from them. You sec, 
these instructions to give ll's only Grade 11 cases and 
give 12 cases to 12's, those instructions came out only 


after the appeals went in. 
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2 | ° When you say the appeals, you are talking about 
3 the appeals in 1966 chat you joined? 
4 A That's correct. 
5 Q Mr. Burke, I just want to go back and cover 
6 one point again. I am sorry, : tried to take this 
7 ! chronologically. Were there a number of investigators 
| 
8 || who went to Mr. Esperdy and submitted their case to Mr. 
| 
9 Lsperdy after they had submitted their case to the Cave 
10 Service Commission? 
} 
1] A I believe there were several, yes. 
12 Q And you were among them? 
13 A Yes. 
14 | Q And Mr. Koerber was among them? 
15 A I believe so. 
16 Q And Mr, Totaro? 
| 
1 a | A Yes. 
18 | Q Do you know whether Mr. Totaro even went to the 
19 || Civil Service Commission? 
| 
20 | A No, 1 don’t. 
21 i Q It is possible he didn't even appeal to the 
2 Commission, isn't it? 
23 A That's quite possible, yes. 
2A Q Were there others? Let's date this. 
25 This was some time after the Civil Service Commission had 
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acted on the appeals of the 54 investigators; 15 
correct? 
A Yes. 
Q Within a month or two? 
I think so. 
Were there any others? 


I think Jack Reilly was another one. 


Did he get upgraded by Mr. Fsperdy? 


Yes. 
Were there any others? 
I think, there were about five or six altogether. 
oO Were there some that did not get recommendations 
for upgrading fro! ir. Hsperdy? 
A People who had requested Mr. Fsperdy to do so? 
Q Yes. 
A I can't recall any. 


MR. ADAMS: We have no further questicy™”’. your 


MR. ROTHUSTFIN: One or two questions on redirect. 
KEDIKECT EXAMINAT I! )N 
BY MR. ROTHSTFIN: 
Mr. Burke, did you personally when you were 
supervisor ever remove any Grade 12 level cases from a 


GS-11? 
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No. 

Q Why didn't you? 

A I thought if a Grade 11 investigator developed 
his case into a Grade 12, he should keep it. 

6) Do you know if there were other supervisors 
who felt that way? 

A Well, I know that some supervisors expressed 
regret at takiny cases away From 22s: I don't know of 
any supervisor who refused to take it. 


@) But your testimony is that you permitted the 


case to remain with the 1l when it came to your attention 


that it was a 12 case; is that correct? 
A Yes. 
MR. ROTHSTEIN: No further questions. 
MR. ADAMS: No further questions, your Honor. 
THE COURT: Thank you. 


(Witness excused.) 


(Recess.) 
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MR, ROTHSTEIN: Plaintiffs call Mr, 


James J. Rowland, 


JAMES JOHN ROWLAND, called as 


a witness by plaintiffs, being first duly sworn, 


testified as follows: 


THE COURT: See if you can't shorten this 
because there are very few points being made here 


and they are 'eing stretched out like a piece of taffy, 


DIRECT EXAMINATION 
BY MR. ROTHSTEIN: 
Q Mr. Rowland, would you briefly describe to 


the court your occupation and the positions you have 


— 
held with the Immigration and Naturalization Service? 


A I am a supervisory criminal investigator, 


GS-13, stationed at the New York office of investiga- 
tions, 


QO Would you descrilLe the positions you have 


held with the Immigration Service in your career? 
A I began in the Immigration Service in 195] 


as a border patrolman, I transferred to New York 


approximately one year later, In 1952, when the 
McCarran Act went into effect I went into investigations, 
In 1959 I transferred to the Virgin Islands, In 1960 


to San Juan, Puerto kico and from there hack to New 
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Q Would you describe, sir, the kinds of cases 
on which you were working between 1959 and 1966? 

A In 1959, as a GS-9 in Puerto Rico, I was 
working top-level subversive cases -- that was in 


1960; excuse me. -- top-level subversive cases and criminal 


{ 


cases. In particular, I was the control on an investi- 
gation which related to the President of the July 27th 
movement, which was a Cuban organization, and this was 
a top-priority case, classified so by the INS Service. 

.@) When did you come to the New York district? 

A In the summer of 1962, 

Q Would you describe the kinds of cases, giving 
representative examples that you worked on between 1962 
and 1967? 

A Yes. When I came back to New York, 
was placed in the Subversive Section because of the 
work I had been doing in San Juan, Puerto Rico, which 
had been mentioned to me, As a result of this I was 
placed in the Subversive Section in the New York office. 
Being in the Subversive Section, T handled cases of 
a sensitive nature dealing with the national security 
of the United States, very high complexity, with 


international implications attached to the investiga-~ 
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tion. 

Q Would you give the court some representative 
examples without mentioning the names of the subjects 
of the investigation? 

A Yes. At the time the July 26th movenent 
and its members were involved in investigations being 
conducted by the Subversive Section. Also, the 14th 
of June organization, which was a Dominican subversive 
group, Those members were also being investiqated, 

The investigations ran the gamut from highe 
level people in these organizations down to midlevel,. 
Those that were of low level, they were not considered 


to be of a consequence for thorough or lengthy investi- 


gations. Time was spent mostly on midlevel, upper- 


type individuals. 
Q) Now, you filed a classification appeal in 
1966, is that correct? 
A That's correct, 
And were you contacted by any representa- 
the Civil Service Commission? 
I was. 
Whe were you contacted by? 
I was contacted by Mr. Scheiner,. 


bo you know approximately when lir, Scheiner 
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spoke with you? 

A I believe in the fall of ‘66, 

Q How many months after you had filed your 
appeal did he speak with you, approximately, the best 
you can recollect? 

A The best I can recollect, I would say some 
time possibly two months -- I am not sure -- a month 
or some time in the latter part of ‘66, I am pretty 


sure. 


Q But it was in the latter part of ‘66 that 
you spoke with him? 

A Yes, 

@) About how much time did he spend with you? 

A He spent approximately one hour with me, 

Q Describe to the court exactly what happened 


during the course of this interview, 


A We went into a roon, ir. Scheiner 


sat on one side, I on the other, There was a 


table in between, Mr, Scheiner had in his hand a 


3 x 5 card which was empty at the beginning of the conver- 


sation, I talked for an hour at great length on the 
cases that I was working on, And Mr. Scheiner was 
doodling on a 3 x 5 card, 


When you say he was doodling, could you see 
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what he was doing? 

A The best I could determine, he was making lines 
and circles. 

ca) Were there any words written? 

A Not. that I could determine. 

Go ahead, sir. 

A Halfway through, I said, "Mr. Scheiner, I‘ve been 
talking for a half an hour and you haven't taken any notes," 
so he said, "That's okay. Just continue talking," so 1 
continued talking for another half an hour and the interview 
was terminated. I left the room. And that was the cnd of 
that. 

0) Did Mr. Scheiner ask you how much time you were 
spending on any particular case? 

A Net that I can recall. 

@) Nid Mr. Scheiner look at any of the files of any 
of your cases? 

A I don't believe so. ’ 

Q Nid Mr. Schciner ask you anv questions regarding 
your cases, specific cases? 

Not that I can recall. 

2) Is it a fair summary of your testimony, sir, that 

you spoke for an hour while Mr. Scheiner sat and doodled on 


5 card? 
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MR. ADAMS: I object to that. I think the record 


speaks for itself. 


THE COURT: Sustained. 
oO Is there anything else that transpired during the 
course of the interview besides what you have testified to? 
A Not that I can recall. 
(9) Did you subsequently appeal to the Bureau of 
Inspections in 1967? 


A I did. 


9) And what was the result on the appeal? 

A On appeal TI was reclassified to GS-12. 

.@) Prior to the filing of the appeal, did you attenipt 
to review your file at the Civil Service Commission? 

A i died. 

(@) Would you descrike to the Court what happened duriny 
your attempt to review the file? 

A Yes. I went to the office of the Civil Service 


Commission which at that time and may still be was located 


in the News Building on 42nd Street. 


I inquired of T belicve it was Mr. Baer, J cannot 


be too certain of the individual at the time but T do recall 
his name and speaking to him and 1 requested the, whatever 
notes the Civil Service Commission had in relation to the 


interview between myself and Mr. Scheiner. 
a) 


SOUTHERN DISTRICT COURT REPORTERS, US COURTEOUS 
FOLEY SQUARE, NEW YOKR NY ‘abe 


A-777 
Rowland-direct 289 


For about five minutes they didn't know who 1 was. 
They then went into Mr. Scheiner's desk. He was not there 
at the time as far as I could determine -- at least 1 could 
not visually see him and they went through his drawers of 
his desk, the middle drawer, this drawer, that drawer, and 
then they went over to talk to somebody else and there was 
quite a discussion around the office at the time. 

The, some of the people seamed to be upset. 

They couldn't find any notes of the interview. 
went into Mr. Baer and I was very disturbed over this and 
I mentioned to him, T don't know what's happening in the 
office but everyone is running around trying to find noles 
and cannot. come up with anything. 

So 1 said, “Okay, Mr. Baer, I wonld appreciate it 
if when you find the notes that I be contacted. 

I was never contacted. 

a) Did all of this happen subsequent to your receipt 
of a letter of denial from the Commission? 

A Subsequent to, yes. 

oO Were they able to locate any kind of a file, an 
sppeal file, which they could show you? 

A Excuse me. Appeal? You mean ~~ I went prior to 
the annoral. I went to the Civil Service Commission -- 


19) Whenl say appeal, IF ass riferring to the original 
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which was denied? 
A No. 
I am asking you whether there was any file which 
able to locate and show you? 
A No. 


0 What documents did you wind up reviewing the day 


you went to the Civil Service Commission headquarters? 

A None. 

19) And did you ever receive any documents or informa- 
tion the Commission to assist you in preparation of 


your 


work you have testified you were 


time of your appeal, did that change in any m 


ile 


the time you stated you began doing it until 
4 


reclassificd GS-i12 hasad 


the Bureau of Tnuspections? 
A No, it did not change. 
Would you explain your answer to why you be! 
it didn't chanac? 
MR. ADAMS: I object to that question. 
that the question doesn't need an explanation. 
THE COURT: Sustained. 


MR. ROTHSTEIN: I have no further auestions of th 
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Honor. 
TON 
BY MR. ADAMS: 
Mr. Rowland, you wer ir } Subversive ection of 
the Investigations Branch in vou of > that correct? 
A That is correct. 
in the Latin American section of the 
Subversive Soction? 
That's correct. 
And you were primarily involved in investigating 
cases involving alleged subversives; is ‘ correct? 
That is correct. 
a) Did you file anv classification appeal prior to 


the appeal that you filed in 1966 with 54 other investigators)? 


| 
In other words, prior to that appeal where a qroup | 


of investigators from New York appealed, had vou filed any 
classification appeal before that time? 


A Are you talking -- 


THF COURT: Was that the first appeal that you 


filed, when you filed an apnral? 


THE WITNESS: Yes. 


| 
0 And after you received a letter from the Regional | 


Office in 1967 in February denying your appeal, you request €d 


reconsideration at the Washinuton, D.C. level: is that 


COrre 
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I did. 

After that reconsideration, you were upgraded 
GS-12; is that correct? 

A That is correct. 

THE COURT: Do you happen to knov whether an 
increase in the budget allowance for the Service was voted 
by Congress at that time? 

THE WITNESS: I wouldn't know, your Honor. 

MR. ADAMS: We have no further cusstions, your 


Honor. 


THE COURT: Anything else? 


MR. ROTHSTEIN: No redirect. 
THE COURT: You may step down. 


(Witness xcused.) 


MR. ROTHSTEIN: I call Mr. Peter Scalcionc. 


called as a witness by 
the plaintiff, being first duly sworn, testificd as 
follows: 
DIRECT FXANLNATION 
RY MR. ROTHSTETIH: 
Mr. Sealcione, what is your occupation? 


IT am a criminal investigator for the U.S. Office 


Immigration and Naturalization Servicc. 


Would you explain briefly the positions which 


¢ 
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have held with the Immigration Service during your 
with that organization? 

A I yoined the Immiaration Service on December 13, 
196? as a GS-7, Criminal Investigator. T was subscvcuent 1 
promoted to «a GS-9 Criminal Investigator one year later 
three vears after that I was promoted to GS-11 Criminal 
Investigator. 

IT am presently a GS-12 Criminal Investiqutor. 

What position did you hold in February of I1%¢ 
which time vou filed a classification appeal? 

I was a GS-11 Criminal Investigator. 


Would you describe the casas that you were vorhing 


on and in particular any case that you consider major that 


was a part of your workload? 

A At that time? 

oO At that time and for two years preceding it. 

A I was enga..cd in one case that oeccupicd more than 
75 percent of my time and that involved a Mr. R and an agency 
in Kingstor. Jamaica. 

oO What kind of an agency? 


A Ii. was a travel aquency and from what I gathcr, 


also involved itself in other activitics, some brokerage 
house as well. 


Whon was this case assianed to vou? 
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2 A Approximately 14 to 15 months before I appealcd. 
3 Q That would be before February of '68? 
4 A Yes. 0 
5 Q And how did the case come to be assigned to you? 
6 A It was assigned to me because the matter, the case 
7 had been transferred from Miami to New York and I was in 
8 |i the Frauds Unit and it was given to me because apparently 
9 they uncovered people entering the United States at Miani 
10 with C-1l transit visas at Miami who were destined to a hotel 
ll | in Miami, and because of the fact that a aqroup of these 
} 
12 pcople were all destined to the same hotel and had come to 
13 the United States with the same visa, it didn't appear to 
14 have continucd on their way to other areas in the Caribbean. 
15 The matter was transferred to New York. 
/ P ° F a 
} 16 @) At the time you received the case when it was ss 
17 || transferred to you, how many scparate individuals were 
| . 
18 || involved or mentioned in the file? PPh 
th. 
19 | A There were only several. T would approximate 
| 
20 | there might have been 10, perhaps 15 individuals mentioned 
21 as having entered the United States with the visas and qoing 
22 to the same hotel. J 
23 @) At the time you received the case was there any / 
| ( 
24 | mention in the investigative reports of the possibility of 
} ; 
25 | the case developing or musarooming based on the developnsnts 
it 
; ! | 
| 
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which had already taken place? 


A No. There was no indication. However, it 


appeared that since several of these people had entered the 


5 || United States with similar visas and had gone to the same 


6 | hotel, that there may be an indication of a planned } 


conspiracy. 


8 || Q) What. did you do with the case after you received 


9 | it, 14 months after your appeal? 


\| 
10 | A Well, I developed the case to the point where I was 
ll | able to identify the principal involved in the international | 
| | 
| | 
12 || operation that was taking place as well as the source for 
» F a ~ | 
13 | che. fraudulent documentation and the manner in which the 
| 
| 
14 documentation was obtained from the United States Embassy 
| 


15 | under false pretenses. 


: | | 
16 | Q How many people were ultimately involved in the 
\ 
17 | case as you developed it? 
Oe 18 A I think it was more -- it was somewhere in the | 
19 vicinity of 67 or 68 cases. 
\} 
1 
20 | 0 When you say cases, are you referring to individual}? 
21 | A Collateral cases -- both individuals and groups. 
| | 
yet 22 | Q Were all of them assiqned to you for investigation | 
/ Woon 
} * . . : . - | 
/ 2B in connection with the principal case? 
| 
aA A Yes. 
v2) .) Was there any other investigator working with you? | 
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A None. 

9] What was the role of your supervisor in this case? 

A To review my files periodically and to ascertain 
the extent of the development of the case. 

19) How often did your supervisor review the casé 
during this period? 

A Once or twice a year. 

(@) At what point did you begin spending 75 percent of 
your time on the case as you testified you ultimately did? 

A It started off slowly and then it began to snowball 
as one lead developed into another, it developed into another 
and, of course, it became arithmetic and geometric. 

(@) In what point in terms of months would you say 
that it occupied more than 50 percent of your tim:? 

A I would say afte-~ six months or so. 

? In 1968 did you file a classification 
the Immigration Service? 

A Yes, I did. 

And do you remember approximately when? 
T believe it was Pebruary of 1968. 
And what was the result of that appeal? 

A I received a memorandum from the District Director 
advising me that my case was a4 borderline case, that because 


tT didn't have the case at its tneeption, thot made i Fass 
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1 borderline caS~v. 


a) I direct your attention to Government's Exhibit D 


if this is the memorandum that 


at page ll, and T ask you 


vou are referring to. 


A Yes. 


9) Subsequently, did you file an appeal with the 


United States Civil Service Commission? 


A Y dic. 


What was the basis for thitt wepeal? 


A The basis was the fact that I was doing the 


GS-12 level work. 


tur COURT: What was youl salary at the time? 


THE WITNESS: IT don't recall. 


THE COURT: What was the salary you were trying 


THY WITNESS : T don't racall. 


Oo In connection with your appeal, were you contacted 


Service Commission? 


any representative of the Civil 


A Yes, I was. 


‘@) Do you know approximately when you were contacted 


such representative: ? 


A It. was within the space of one or two months after 


I received my -- the memorandum from Mr. Esverdy, T believe 


it was. 
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Do you recall the name of the person? 
No, 2 dont, 

.@) Do you recall how he identified himself to you 
the time he contacted you? 

A Yes. The gentleman said he was from the Civil 
Service Commission and then that he was there on the basis 
of my appeal for reclassification. 

(a) Did he subsequently have a discussion with 
with reqard to vour cases? 


A Well, no. It wasn't more of a discussion 


rather it was a very quick finding that my case was 


borderline case and, somehow or other, since 
at its inception, he couldn't consider it 

case which struck me as being very curious because he 
almost the same thing as Mr. Esperdy said to me in the 
memorandum. 

2) Do you romember 
Esperdy used? 

A Well, he used the words “borderline case," which 
struck me as being curiously similar. 

Q At the time you were having this diseussion, did 
he look at any of the files related to this major case you 


were working on? 


A No. We Finacred fe just opened the file and 
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sort of fingered it and he noticed that I didn't have the 
case from its inception. 

@ Did he tall you what his qrade level was? 

A Yes. He said he was a GS-9 Civil Service 
Commission Examiner. 

Q Did he make any other statements to you in 
connectionwith this interviscw that you had with him? 

A When IT attempted to have him, vou know, look into 
the case and discuss its GS- 1? merits, he was very Llacka- 
Aaisical and he appeared to he, if not annoyed, then sort of 
turned off to the whole proceeding, and he said something to 
the effect that most people are content to live Like their 
fathers and I think appcaling for a GS-12 was like something 
you only expect out of New Yorker's. 

O Would you try to repeat the exact words on that? 

A He said most people in the other parts of the 


United States are quits content to live like their fathers 


and that any attempt to get ahead and like that was a New Yor}. 


malaise. 
O Was this his response to your attempt to discuss 
the case with him? 
Yes. 


Was this also the time that he told you what his 
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A Yes. 
QO What ultimately was the decision on your 


classification appeal? 


A It was denied. 

12) And what ultimately was the resolution of the 
large case that you had been working on for 14 months? 

A Well, with the cooperation of the State Department 


and the Jamaican authorities, the opsrations in Kingston, 


Jamaica ceascd and Mr. R was apprehended by me personally 
in Brooklyn, New York and he was deported to his hone 
country and there to be arregted by the authorities. 

0 Was the case coneludsd at that tine: 

A Yes. Except for the remnant cases becausa’ what 
had happened was that many of the people who ha me into 
the United States had gotten thems: lves involved in major 
frauds and ring-type operations in order to remain Here SO 
had to look into those aspects of it so it took awhile to 
clean it up. 

fa) Did you clean it up? 


A Yas. 


@) Did anv other investigator assist you in terminat 
ing this casc? 
A No. There were some investigators that helped ont 


in the major frauds aspect of Jt. We ad gone out togeth 
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on checking -- 

(9) Eventually again what was the total number of 
subjects involved in this case? 

A Gi, * beleeve; oF 6h, 

8 And were they related in a common scheme or 
conspiracy? 

A Yes. 

Oo One final qu:stion. Will you duscribe during yo 
period as an investigator with the Immigration Service tlhe 
role of Supervisor Investiqators? 

A Well, they both -- 

MR. ADAMS: Your Honor, may T ohject. Mr. 
Scalcione has testified as to what his supervisor did with 
his case. 

THE COURT: Sustained. 

a) Would you state what your supervisors did during 
your period of service with the Immigration Service, what 
their role was and whether or not they ever actually per- 
formed investiqations themselves? 

A Their role was more administrative than anything 
v¢lse. Attempt to ravicw our cases would be the only 
technical aspects involved and seeing to it that the direc 
of our cases was appropriate to the policies and the law: 


the Immiaration Sarvic 
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0) Did they ever go out into the field to perform 


investigations? 

A Never. 

MR. ROTHSTEIN: No further questions on 

your Honor. 
CROSS EXAMINATION 
BY MR. BARTH: 

(9) When were you classified as 

A I believe in March of 1970. 

9) Was that as a result of an appsal? 

A No. 

@) You stated that with rospect to the case 

R that you were working on it for about 14 mont 

filed your appeal; is that: correct? 

A Yes. 

18) ten*t 2+ a tact; sir, that for 19 

weren't. even working in the District. Of fice? 

A No. I was working in the office. I was 
detailed, I believe, to Washington, D.C. for about 
period. 


oO T would like to show the witness page 17 


Scalcionc? 


inveliving 


a 


? 


of 


before 


S1X-Wee? 


Exhibit 


PD and i'll ask you if that is your signature on that letter, 


sir? 
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MR. ROTHSTEIN: I call Robert Honan. 


OR FE RF e I N AN called as a 
witness On behalf of plaintiffs, having heen 
first duly sworn, testified as follows: 
THF CLERK: Your address, sir? 
TEE WITNESS : 6555 Proadway, Riverdale, 
New York. 
DIRECT EXAMINATION 
BY MR. ROTHSTEIN: 
19) Mr. Honan, what is your occupation? 
A I am a criminal investigator for the United 


States Immigration Service. 


Q What position do you currently hold with 


the Immigration Service? 

A Currently I am a GS-13 assiaqned to the 
Organized Crime Strike Force here in the Sout*ern 
District. 

0) Will you briefly outline the various 
positions which you have held with the Immiqration 
and Naturalization Service? 


A IT entered the United States Immigration 
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Service in September, 1950 as a patrol inspector 
trainee at El Paso, Texas. I remained in that 
capacity for about two years and was promoted to 
investigative GS-7 in New York in 1952. 

I was promoted to GS-9 investigator in New 
york in 1954 -- 1953 or 1954. 

In 1958 I was transferred to Guam for two 
years as a supervisory immigrant inspector, G5S-9%. 
I returned to New York in October, 1959 as a GS-9, 
and in March, 1961 I was promoted to a GS-11 
investigator at New York. 

Then I was promoted again in February, 
1970 to GS-12 as a criminal investigator in New York. 
My last promotion was on December 23 to GS-13, my 
present position. 

@) Will you describe to the Court, 
the kinds of cases on which you were working when you 
hecame a GS-1ll investiaqator? 
A When I became a GS-11 investigator, most 


of my case work, in fact all of my case work, was of 


a criminal nature, criminal aliens, and some so-called 


top priority cases regarding organized crime figures. 
Q Will you describe the top priority cases 


which you had in 1965 and 1966? 
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Some of them probably are still under 
investigation -- 
9) You can mention instead of the name ota 
particular subject -- 

I had one case dealina with an organized 
crime figure in the Pronx, notoriously known individual. 
Another gentleman was in the labor unions which TI worked 
on. Then I would handle cases on requests for 
foreign governments reqarding international] type 
criminals who they were desirous of apprehending. 

That was the gist oO} it. 

a) Were you doing this kind of work in 1966 
when you filed the classification appeal with the 
Civil Service Conmission? 

A Yes I was. 


Q Did you believe at that time that you were 


performing Grade 12 level aSsigqnments tor a majority 


of your time? 

A I did. 

Q Why did you so believe? 

A Iivery type of case I had was of consides 
able importance. It was usually reportable to the 
central office in Washington or to the reqion, and 


they wer? just impressed upon importance o|} 
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them, and the international ramifications ana 


personnel and people involved in this country. 


Q Subsequent to the filing of your appeal, 
were you contacted by any representative of the United 
States Civil Service Commission? 

A I believe I was, but T am hazy on the dates. 
It would be in I think the summer or fall of 1966. 

Q Were you interviewed by any representative 
of the Commission? 

A Yes, I was. 

Do you remember who interviewed you? 
t believe it was Mr. Friedman. 


How much time did Mr. Friedman spend with 


A To the best of my recollection, 30 or 40 
minutes at the outside. 

Q Would you describe what transpired during 
this interview? 

A Well, I went in and Mr. Friedman asked me 
to demonstrate che «seasons why | thought my case If 
involved GS-12 work, and 1] recall discussing the 
situation with him in general and getting only into 
one specific case, which I presented to him and which 


he very casually glanced at, and that was the termin- 


SOUTHERN DISTRICT COUR) REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y co 7 4580 


A-795 


hs5 HWonan-direct 

ation of the interview. I know IT hrought in several 
cases to be reviewed with him, but he only casually 
looked at the first one that I presented. 

Q What did you say to him and wnat did he 
say to you with reaard to the other cases that yon say 
you wanted him to look at, which he did not? 

A There was no discussion regardina them, 

As soon as he got through looking casually at the 
first case IT presented, the interview was terminated, 
How was the interview terminated? 
I believe he just got up and said, “Thanks 
Noyt ‘ o 

1) The other cases that you had that you wanted 
to show him, did you believe that they were at the 
Grade 12 level? 

A I believe they were. because, being in all 
honesty, I would have shown him the hest cases I had 
with me at the time. 


19) Were you prepared to discuss those cases 


and the contents of the files that you brought with 


you with him? 


A I was. 


Why didn't you discuss those cases 


‘ 
5 
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A I never had the opportunity to. The inter- 
view was terminated before I could get into them. 

Q Wnen did you receive your GS-12? 

A February, 1970. 

Q How did you come to receive St? 

A We had a point score card promotion plan, that 
if you got so many points you won the prize, and I received 
so many points that he said I was a i: 

MR. ADAMS: Your Honor, I move to strike that 
answer on the same grounds as this morning. 
THF. COURT: Strike it out. 
MR, ROTHSTFIN: I have no further questions. 
THE COURT: Any cross-examination? 
CROSS EXAMINATION 
BY MR. ADAMS: 

Q Mr. Honan, you testified that you appealed 
your classification to the Civil Service Commision. 
that in 1966 when you initiated your appeal? 

A I believe it was. 

Did you appeal with a group of 50 or so 


isvestivators? | 


A Yes, I did. There were a number of paint 


| 
Did you receive aletter from the Civil] Service 
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Commission after your interview with Mr. Friedman telling 
you which way your appeal had gone? 
Yes, I did. 
Which way did your appeal qo? 
It was denied. 
And did you take any further steps after that? 
A I personally? No. 
@) Did you know that other investigators asked 
the Washington office for a review of the reqional office's 


decision? 


A I don't recall. I donpt think so, though. 


Q But you did not? 

A I did not. 

Q How many case files did you bring with you, 
Mr. Honan? 

A Between seven and ten, 1 would say. 

Q Mr. Friedman looked at one of those files; is 
that correct? 

A That's correct. 

What did those files consist of? 

A The files consisted of reports that 1 
prepared, memorandums and outlines of the date it 
came to our attention up to the present time. 


Q This would he your own words in these reports 
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SAMUEL H. Zug. T Y , called as a witness 
on behalf of plaintiffs, having heen first duly 
sworn, vestified as follows: 
THE CLERK: Your address, sir? 
THE WITNESS: 10 Fmbassy Court, Great Neck, 
New York. 
DIRECT EXAMINATION 
BY MR. ROfHSTEIN: 
Q Mr. Zutty, what is your occupation? 


A I am a criminal investigator with the U. S. 


Immigration Service. 


Q What is your current arade and assignment? 

A Presently Grade 13. I am in charge of a 
project involving reported Nazi war criminals in the United 
States. 

8) Mr. Zutty, will you briefly outline the posi- 
tions that you have held in the Tmmiqration and Natural- 
ization Service? 

A I started in 1951 as Grade 7. After some 
years I became a Grade 9. About 1960 or 196) T became 
je In 1967 I was a 12, and in 1974 T became a Grade 13. 

Q Mr. Zutty, at the time you became a GS-11 
investigator through 1967, would you describe to the Court 


generally the kinds of cases you were working on? 
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A I worked on cases involving highly sensitive 
matters involving national security, cases where individuals 
were charged with placing of homhs, sahotaqe, criminal 
cases, involving denaturalization cases, revocation, 
deportation and the like. 


Q During this period of time, who your supervisor? | 


A My supervisor was Max Weinman who was in charge 
of the subversive section. As a matter of fact, my 
entire career, other than the first two years with the 
Service, was in the subversive section. 

1) What was Mr. Weinman's role as your supervisor? 
What did he do with respect to your cases? 

A In every case that Mr. Weinman was involved in, 


his only function was to review my reports to see whether 


they fulfilled the qualifications set forth as a complete 


and conscientious job. 


Q What was the role of the subversive section 


during the period that you were assigned to that section? 
A The subversive section was part of the 
special investigations section and was involved with cases 


that dealt with allegations of subversive activities, of 


involvement in matters of terrorism, bombings. There is 
a whole classification of cases which are specified within 


the subversive section and are handled by members of this 
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squad. 


Q From 1961 until 1967, during that period were 


you familiar with cases that were assigned to other members 
of the subversive section? 

A Yes, because all cases -- and I say this 
strongly -- all cases in the subversive section were 
identical -- the case load that the investigators in the 
subversive section had were identical in nature. The 
supervisor, Mr. Weinman, handed the cases out on the hasis 
of carrying a normal case load. 


In other words, if you needed a case or two, 


you got them. {here was no selection as such that one 


man would get a hard case and another man would get an 
easy case, or any type of determination in that manner. 

Q In 1966, sir, you appealed your classification 
of GS-11 to the Civil Service Commission, requesting that 
you ke placed in the class of GS-12; that correct? 

That's correct. 
Q At that time did You helieve that you were 


working on GS-12 work for a majority of your time? 


A Well, I was quite sure, and it was more Ol 


less pointed out very obviously cthat T was doing Grade 12 
because the identical -- the men who were in the same 


squad as I who were doing the identical work were deter- 
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———— 


mined to be Grade £2. If I was doing the same work that 
they were doing, I by definition was doing Grade 12 work. 
10) Can you give some examples, without using the 


nanes of individuals, of the kinds of cases you were 


carrying in 1966 and a year prior thereto? 
A I could specifically recall because IT just 


reviewed them. There was a case of a man accused of 


sending threatening letters to President -- to the President || 


and admittedly that he was involved in the assination of 
President Kennedy. His case was in my jurisdiction, and 
I handled the matter in that respect. 

There were other cases where a subversive 
allegation of this man was involved with anti-American 
activities and pro-Castro ~~ was a member of pro-Castro 
organizations. His activities were the placing of 
bombs and other types of terroristic activities. 

Q After the filing of your appeal, sir, were you 
interviewed by any representative of the United States 
Civil Service Commission? 

A Yes, I was. 

Q By whom were you audited or by whom were you 
interviewed? 

A I can't recall his name. I do know that I 


made the appeal and subseauently I was interviewed by 4 
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representative of the Civil Service Commission. 
Q How long did this interview take? 
A No more than 15 minutes. Possibly less. 
THE COURT: What date was the interview? 
“HE WITNESS: May I consult my notes? 
THE COURT: Yes. 
THE WITNESS: It probably -- 
THE COURT: Not “probably”. When was it? 


THE WITNESS: I can't say for sure what day it 


THE COURT: How can you say with equal assur~- 


ance that it was only 15 minutes if you can't even tell 
the date? 

THF WITNESS: The reason for that, if I might 
add, after the irterview and subsequently I was informed 
by the Civil Service Commission that my appeal was denied, 
I then submitted a letter to the Civil Ser" ce Commission 
appealing the decision, and in that, dated 1967, I pointed 
out that no more than 15 minutes was spent during the 
interview, and T felt that with this short and cursory 
examination by the Civil Service representative it was 
impossible for it to he determined that T was doing Grade 
12 work, and no files were heing -~ as a matter of fact, 


because Il -- 
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COURT: What percentage of your work 
Grade 12? 

THE WITNESS: 75 per cent. 

THE COURT: How did you fix that? 

THE WITNESS: ‘That was the determination that 
after my original appeal was -- after the Civil Service 
Commission reprentative interviewed me and subsequently, 
IT was informed that my grade was correct, I wrote an appeal, | 
and then I was sent a letter saying they would like -- 

a Mr. Van Tassel, I belive, came in and asked that TI submit 
a breakdown of the cases I was carrying and how many hours 
IT spent on them, which I then did. 

By determining how many hours 1 spent on each 
case, I was able to figure out that during this period of 
time I spent roughly -- not roughly, approximately 75 per 
cent of my time doing Grade 12 work by nature of the 
investigations involved. 

Q Would you describe exactly what took place in 
the initial interview you had with a representative of 
the Cummission? 

A I was called into one of the hearing rooms 


where I sat down with the gentleman. In a very short -- 


as I say, the whole interview lasted 15 minutes, he asked 


me what type of work T was doina. I said I was in the 
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subversive section doing the normal investigations which 
are conducted by our section. 

He asked me what other type of work I did eurirs 
this period of time. I said I was also assianed to a 
project with the Attorney General on organized crime for 
a short period. In 15 minutes there was no case discussed, 
I mean individual case discussed. There was merely a 
fast review of what type of work I was doin, and the 


general description set forth. 


Q Did he ask you how much time you were spending 


on any particular cases? 


A No, not to my knowledge. 


Q Were files available there for you to show to 


A My files were of course available, but I have 
no recollection whatsoever bringing any files in nor do I 
recall him looking at them at any other time. 

Q Do you know whether Mr. Weinman, your super 
visor, spoke with the Civil Service Commission repres~ 
sentative? 

A It is my recollection that he did. 

9) Did you hear any such conversation personally? 

A I believe I heard him say to the Civil Service 


representative that all the men in my squad are doing hy 


SOUTHERN DISTEKICE COURT REPORTERS, US COURTHOUS! 
FOLEY SQUARE NEW YORK. NY Te Le 


A-805 
hsl6 Zutty-direct 
and large essentially the same work. 
©) When you say you believe you_heard him say that, 
for the record, Mr. Zutty, would you state where the 
speakers were standing or sitting at the time you heard it? 


A Well, we have a very peculiar office in the 


sense that eve:ything is closely bound together. There 


are little cubicles, and the supervisor and the Civil 
Service representative was in one of the cubicles and I 

was in the next cubicle, and you couldn't help but overhear 
the general conversation. 

I think Mr. Weinman himself told me that he 
told this to the Civil Service Commission at a subsequent 
time to put himself in our good graces. 

What was the result on your appeal that you had 
made in 1966? 

A Well, after -- T then set forth a description 
of the type of work I was doing on the cases, how 
many hours on each case, sent the whole report in to the 
Civil Service Commission -- 

Q° Was this hefore or after the initial decision? 

This was after the initial decision. 

What was the original decision? 

The original decision was that I -- that the 


appeal for a Grade 12 was denied. 
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Q What happened subsequent to your receipt of 
the denial on your initial appeal? 


A After my initial -- after I was denied, I 


submitted another letter appealing it, and then they sent mes 


i 


back a memorandum saying that to assist him in evaluating 


my appeal, to submit a breakdown of the cases that T worked 
on, which I did. 

I sent them approximately a review of 30 some- 
odd cases, how much time I spent on them and the nature of 


the investigation. Then I submitted that all in, and 


subsequently on June 9, 1967 the Civil Service Commission 


informed me that they reviewed my appeal and feel that 


my position does warrant classification to GS-12. 
When were you finally promoted to GS-12? 


I would say -- offhand I guess about July, 


‘Nr. Zutty, from the time you hecame a GS-11] 


investigator in 1961 until the time you were promotec to 


GS-12 in 1967, based on your successful classification 
appeal, in ye ¢ Opinion was there any change in the level 
of cases which were assigned to you? 
A Absolutely not. 
MR. ROTHSTH..: IT have no further questions, 


your lionor. 
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here were all New York investigators, weren't they? 

THE WITNESS: That is correct. 

THF COURT: The New York rule was a majority 
of your time 

THE WITNESS: Right. The Civil Service 
Commission said in New York you have to do it the majority 
of the time. 

THF COURT: That always had been the New York 
rule, hadn't it? 

THE WITNESS: No, it hadn't, your tlonor. 

TUF COURT: When did it chanae? 

TRE WETNESS: At the inception of these appeals. 

THE COURT: Was anybody qiven a qrade prior to 
1966 that was increased without a finding of a majority of 


his time being in the unrper qrade? 


THE WITNESS: 1 Shall answer that sort of with 


hearsay. The District Director in New York, Mr. P. A. 
Esperdy, told me that as long as he had been in the Govern- 
ment for 25 years he had seen Civil Service Appeals and 
adjudged only with the substantial rule as he knew it. 

THE COURT: Was he in New York? 

THE WITNESS: Yes, sir. Ile was our Pistrict 
Director, The question, the unfairness of it, he was 


upset hecause when he found out in 1967 -- 


SOUTHERN DISTKICT COUKRL REPORTERS. US COUREHOL Ss: 


hs27 
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THE COURT: What Mr. Rothstein is reachine 
for through this witness' testimony is what happened 
prior to the time that this group of plaintiffs appealed. 
This witness can't say of his own knowledge, and I leave 
it at that point. If there is any testimony on the 
subject from another competent witness, I will listen 


to it. 


MR. ROTHSTEIN: T note, your Honor, that this 
is one of the prime purposes that I indicated earlier 
than plaintiffs would be calling Mr. Friedman as a hostile 


witness. 


Ti? COURT: I am not shuttine you off from 
that. I am merely saying that the way the record stands 


at the present time, this was the: rule that was appliea, 


and there is no indication of any other rule t~ be applied 


at the time. Certainly no reaulation on the subject. 
MR. ROTHSTEIN: ‘There is an exception to the 
majority rule which -- 


THE COURT: I know about the exception. 


I read it. Rut ghat exception is not. the one that we 


are administering in this case. 
TUF WITNESS: Your Honor, this letter I have 


in my hand written by me in 1968 in the third paraaraph, 
’ I } 


SOUTHERN DISTRICT COURT REPORTERS. US COURTHOLS: 
FOLEY Se)UARE NEW YORK NY pe 


* &@ @ *& & 
A809 “+.54 
Kavazanilan-cross 


A Mr. Gil Schulkind's letter to Mr. John Griner, 
the president of the union, after we had the conference 
in Washington. T testified to that fact. 

QO That a 10 or 15 per cent standard was used 
by the Civil Service Commission? 

A That the Civil Service Commission would approve 
an ayency using it, The Civil Service Commission in 
each instance approves examiner work on each -- each agency 
can do their own classification. 

MR. ROTHSTEIN: I object to this. 

THF COURT: It is perfectly clear to me that 
th. questions and the answers are not meeting on common 
ground, If there is an exhibit, you will fias it and 
call it to my attention. 

MR, ROTHSTEIN: 1 think the record will speak 


for itself on Mr. FKavazanjian's testimony of last Thursday. 


O Mr. Kavazanjian, one more point. I want to 


turn to page 2 of Fxhibit WH. That's a letter identi- 


fied previously as being siqned hy you; is that correct? 
A That is my siqnature, 1 wrote this letter. 
I want to re lta sentence there. The second 
to last sentence: 
"The INS achieves more balance to the office 
by preventing the overspecial: ation of the special 


’ 
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investigation and fraud units, where heretofore all 

the GS-]2 wor’ ‘as been funneled." 

A Continue. 

Q “Bnd buxiau £7. lack of GS-12 personnel." 

A Correct. 

Q | This sette:- w » written on December 7, 1968; 
that correct? 

A Tae’ > 2 .cve Wes 

Q At you were saying that there 
GS-12 work in the qereral unit, is that correct? 


A No, no. The idea of the letter, I am saying, | 


that there was -- they found these percentages of GS-12 -4 


Q Primarily the GS-12 work had been funneled out 
the general investigations unit, in your opinion? 

A What happened was aS soon as the case developed 
in a certain area they would take the work away and send 
Lt to another aren, but only to prevent the man from moving 
up in grade Not. for any inability to perform our 
mission. 

Q It wouldn't be because a fraud haa 
covered and it ought to go to the frauds unit, could 

A It conld have heen. It also could have heen 


to take the work away. My Opinion waS 1c was deliberate. 


[It was inflicting -- it was cumbersone., A case originate 
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JAC K RECCIARD fb, called as a witness 
on behalf of the plaintiffs, being first duly Sworn, 
testified as follows: 

DIRT EXAMINATION 

BY MR. ROTHSTEIN: 

Q Mr. Ricciardi, what is your occupation? 
A Supervisor Criminal Investigator, United States 

Immigration Service. 
©) What grade are you at now? 

A GS-14. 
Q Would you please briefly outline the various | 


positions which you have held with the Immigration Service sui 


the grades which have been assigned to you under the Federal 


A Starting when, sir? 


| 
Service System? 
| 


Q Well, as far back as you can recall. 


A Well, 1951 I come into the Service as a boards 
patrolman as a GS-6. Upon completion of a satisfactory 
probationary period, promoted to GS-7. Still in the boards 
patrol. Subsequently assigned to investigations, New York 
City, in approximately 1953. Remained in that position as a 
GS-7 for approximately a year, year and a half. Remained a | 
GS-9 until about 1961. Got a GS-11 and then in approximately, | 


well, in June of 1967, was reclassified te a GS-12. 
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Q During the period that you were an investigator 
in New York, can you state whether or not any supervisory 
investigators ever went out into the field in order to per- 
form actual investigations? 

A No, sir. I never recall an instance where 
they went out in the field. 

Q Mr. Ricciardi, I would like you to take a look 
at P:’ 27 in evidence-- I am going to show my copy ~~ and 
I ask you to look at the listing of investigators on the 
bottom -*ter the word "New York" in which the name Jack 
J. Ric “di followed by "GS-11 76 percent" appears, and 
I ask you if you know whether or not that name relates to 


you, whether that in fact is you. 


MR. ADAMS: I would concede, your Honor, 


that that is Ricciardi. 

A Yes, sir. 

Q And do you know whether or not you were in 
fact audited by the Immigration Service between January 
of 1966 and March of 1967 in order to determine whether 
or not you were working on GS-12 level cases? 

A What period did you say? 

Q The period would be January of '66 through 
March of '67 -- strike that. 


A I'm sorry I misunderstood the question. 
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I don't know when they did the audit. I believe it was 
sometime at the end of 1966. But I do recall Mr. Augustino, 
who is our regional commissioner of investigations, was 
down here and he carried my case load into a room and they 
were reviewed. I assume they were reviewed. 

Q Now, in 1966 you filed a classification appeal 
with the Civil Service Commission, is that correct? 


sir. 


Q And you were at that time a GS-11 and you 


wanted to be classified as GS-12. 

A Yes, sir. 

Q In connection with that appeal, were you 
interviewed by any representative of the Civil Service 
Commission? 

A Yes, I was. By a Mr. Friedman from the 
Civil Service Commission. 

Q Will you describe what transpired at this 
interview? 

A He come in to see me and I was sitting at the 
supervisor's desk at the time, and he interviewed me right 
at the desk. 

Q Did he look at any of your files? 

A I don't recall him looking at any of the 


files. We was interested in what the subject matter of 
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the files related to. And I sort of furnished him what 
an oral presentation as to what the files involved. 

Q Did he take any notes? 

A Yes, he did. 

Q Did he make any statement to you, sir, about 
your probability of success on your appeal at that time? 

A Yes, he did. Approximately two hours of 
interview he got up, shook hands with me and advised me 
that -- I don't recall his exact words, but it went some- 


thing like -- "I don't believe you'll have any trouble." 


I didn't ask him what he meant by that or 


didn't inquire later on what he meant by that. 
Q Did you subsequently receive a decision 
letter in February of 1967? 
A Yes, I did. 
And what was the decision that you received? 


My GS-12 reclassification appeal was 


Subsequent to receipt of this letter -- 

THE COURT: Would you be good enough to 
tell me how February 1967 is subsequent to March of 1967? 

MR. ROTHSTEIN: March of ‘67, I believe, 
was the audit by the Immigration Service. The audit by 


Mr. Friedman, which I will establish through the witness -- 
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Q Did you subsequently appeal to the Bureau of 
Inspections of the Commission in Washington? 

A Subsequently? I thought I sent the letters 
out at the same time. 

Q When I say subsequently, I mean subsequent 
to the denial of your initial appeal. 

A Yes, sir. 

Q And what was the result of that appeal? 

A The second request? 

Q The appeal from the initial den: il. 

A I never heard anything further from the 
Civil Service Commission. But in the middle of June 1967 
I was reclassified to a GS-12. 

Q When you say that you never heard anything 
further from the Commission, I ask you whether or not 
you remember receiving any letter from the Commission 
granting your appeal. 

A Oh, yes. There was a short letter. Exactly 
what it said at this point in time I don't recall. 


Q Throughout the period from 1966, when you 


filed your appeal, until you actually received your pro~ 


motion to GS-12, was there any change in the kind of work 
you were doing or the kinds of cases which were assigned 


to you? 
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No,. sir. 
MR. ROTHSTEIN: I have no further questions 
on direct, your Honor. 
CROSS EXAMINATION 
BY MR. ADAMS: 
Q Mr. Ricciardi, you testified you appealed to 
the Civil Service Commission in 1966. Was this with a 
group of other investigators in the New York District? 
A Yes, it was. 
Q Prior to that appeal, had you appealed your 
GS-11 classification? 
A No, sir. 
MR. ADAMS: We have no further questions, 
your Honor. 
THE COURT: Thank you. You may step down. 
(Witness excused) 
MR. ROTHSTEIN: At this time, your Honor, 
the plairtiffs would like to call Mr. Samuel Friedman. 
MR. ADAMS: Your Honor, Mr. Friedman is 
scheduled to be a witness for the defendants. 
THE COURT: He can call him, if he wants to. 


MR. ADAMS: We can either do it by my 


calling him now, without resting the plaintiffs' case, or 


by having the plaintiffs call him. 
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MR. ROTHSTEIN: We respectfully request 
the right to call this man. 


THE COURT: Go ahead, would you, please? 


SAMUEL FRIEDMAN, called as a 
withess by the plaintiff, being first duly sworn, 
testified as follows: 

MR. ROTHSTEIN: Your Honor, before I begin 
my questioning of Mr. Friedman, I would respectfully 
request a ruling from the Court that Mr. Friedman -- 

THE COURT: Please go ahead, will you? This 
is a non-jury case and we don't go through all that commotion 
Just ask your questions in the way you think you should 
ask them, 

DIRECT EXAMINATION 

BY MR. NITRSTEIN: 

Q Mr. Friedman, what is your occupation? 

A I am a management consultant and specializing 
in job classification. 

Q And are you currently = consultant to the 

Civil Service Commission and/or other government agencies? 
A Yes. 

Q Will you describe what agencies you served 


as a consultant to? 
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A I've done work, since my retirement in i970, 
for the British Government, the Swedish Government and some 
federal agencies, including the U.S. Department of 
A ricviture, the United States Customs Court, the Depart- 
ment ‘ Health, Education and Wefare, the Department of 
Housing and Urban Development, the State of New Jersey 
and the Civil Service Commission. 

Q And has all of that work been in the field 
of Civil Ser’ ice law? 


A Not Civil Service law but job classification 


and personal management. 


Q What positions did you hold with the Civil 
Service Commission during your career there and at what 
grades? 

A When I retired, I was a personal management 
specialist, grading GS-13, and I had been a personal 
management specialist at various grades for most of my 
career in the federal service, which would be about twenty- 
seven years with the Civil Service Commission plus an 
additional three years with other federal agencies. 

Q What position did you hold with the Civil 
Service Commission in the period 1966 through 1969? 

A Well, I was a personal management specialist 


and my role was to adjudicate the classification appeals 


submitted by Federal employees in the New York Region. 
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Q And which bureau division of the commission were 
you assigned to? 

A Well, let's see, we had some recordings. It was 
called then. I believe, the Division of Personnel Management. 

Q Specifically, Mr. Friedman, what was your func- 
tion with regard to the fifty-two or some odd Immigration 
Service investigators who appealed to the Commission in 1966? 


A My job, and I spent more than haif of my time on 


job classification, and as such I had the responsibility for 


adjudicating the classification appeals. 

Q As a matter of fa°t, Mr. Friedman, would it be 
fair to say that you were actually running the show as far as 
those appeals were concerned? 

A Yes, that is a fair assumption. 

Q You were making all the key decisions with regard 
to how the appeals would be handled? 

A That's right. 


When did these appeals first cross your desk, 


A Well, I believe they came into our office in May 
of '66 and I would have gotten them the same day or the next 
day, when they arrived into our office. 

Q They crossed your desk? 


A Yes, they did. 
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Q Let me ask you sir, what is the function of the 
Civil Service Commission, the function which you exercised 
in handling appeals of this nature? 

A Well, as you may know, there are roughly about 


a million federal positions that are classified under a 


| 


federal classification system, and this system was established 


by Classification Act of 1949. One of the provisions of 

that act is to give the employees who are under this act the 
right to appeal their classification, and this appeai then has 
to come to the Civil Service Commission, which has to give a 
decision on the appeal. 

Q Is it a fair statement that the Commission is to 
act as a impartial arbitrator when such ap als are received? 

A Absolutely. 

Q Is it correct to say that the agency and the 
appealing employees are, in effect, litigants before the 
Civil Service Commission which is making the decision? 

A I suppose you might make that assumption, yes. 

Q Would you also say, sir, that the prime function 
of the Commission in such appeals is to assure that Civil 
Service employees receive equal pay for equal work? 

A Yes, sir. 

Q I ask you, Mr. Friedman, whether the agency's 


budgetary limitations or considerations of the agency's 
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budget are proper considerations for the Commission to take 
into account in deciding classification appeals. 

A No, sir. 

Why not? 

A Well, we, when we classify a position, we do it 
by considering the duties cf the position, the responsibilities 
of the position, and the qualifications that are required to 
carry out those duties and those responsibilities, and nothing 
else. 

Q So the fact then that an agency's budget might 
be strained, that they wouldn't have the money to pay, would 
be totally irrelevant to your consideration? 


A That's right. 


When you received these appeals in 1952 -- strike 


| 
Would you consider the fifty-two appeals which you 


| 


received in 1966, to be an unusually large group of appeals 
from a single agency in a single time? 

A Yes, sir. 

Q Had you ever seen one that large before? 

A No. 

Q This was the first time that you had seen such a 
large number at the same time? 


A Yes, 8ir. 
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Q Had you had any experience in the field of 
classification within the Immigration Service prior to 
receiving these appea)s? 

A Some experience. We had had some individual 
appeals from the Immigration Service as we did from other 
agencies. 

Q Did you have any particular expertise in this 
field of Immigration? 

A Well, I'm not sure at you mean. 

MR. ADAMS: May we have that question clarified 
a little bit? 

MR. ROTHSTEIN: I'm merely establishing the 
witness' qualifications in the field of Immigration. If he 
fcels in his opinion he had such special qualifications he 
can so explain. 

THE COURT: He claims to be a personnel and 
managemen. specialist. 


MR. ROTHSTEIN: I'm referring to -- 


THE COURT: And he said that he had some exposure | 


to Immigration appeals, 


MR. ROTHSTEIN: I will ask the witness then to 
characterize the exposure as te weether or not he considered 
it to be substantial exposure. 


THE COURT: You mean twenty-five percent of his 
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MR. ROTHSTEIN: I will let him characterize it. 

A No, we received many appeals, and I'm sure of 
those some were from the Immigration Service. I couldn't 
give you any figures at this point. This would be the extent | 
of my exposure to the Immigration Service, plus I might add 
something else, the other partof my time, other than the 
classification appeals adjudication work was concerned with 
inspection, inspection of federal agencies, inspecting their 
personnel management, and we woild inspect the Immigration 
Service as just another federal agency, so I had exposure in 
that sense to the work of the Immnigration Service. 


And we made a few, that is, I made one or two 


inspections of that ayency over the years. 
Q What previous experience had you had in classi- 
fying the trades of investigators in federal service? 


A Well, the only experience I would have had as sneh 


would have been in connection with individual appeals which 


| 
| 
} 
| 


may have come in, and I can't recall exactly how many or what | 
we had, but I'm sure we had a few appeals from individual 
investigators over the years which I had to adjudicate. 

Q Would it be a fair statement that the field or 
the area of the individuals of investigators within the eiwas | 


Service Commission was a relative.y new field to you? 
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A No, sir. 


Q But it was not a field in which you had had any 


A Well, you have to appreciate what a classifier's 


| 
substantial degree of experience? | 
| 
| 


job is, what a personnel management specialist's job TY 

He is not an expert in any particular seinen 
field. He doesn't have to be. But he is an expert in being | 
able to secure the facts about a position, any kind of eenkeaely’, 
any occupation, being able to analyze those facts and relate 
them to what is pertinent in the classification sense, and then 
to compare those facts against the criteria and the standards 
for that occupation and then to arrive at an evaluation, and 
of course this is a matter of judgment, of interpretation. 

So we are not experts. We cannot go out and do 
the chemist's job or be a doctor or be an investigator -- I 
suppose we could be an investigator, but there are other fields 
where we couldn't take on the role or the incumbence of those 
occupations, but we can understand enough about the occupation 
so we can appreciate tne ¢'fference in re-ative complexity of 
the work that is being done in that occupation, and this is 


| 


true cf the investigator. | 
Q . You sort of had to learn about the job as you went 
along, as you got into it, in order to make your determination? 


a Well, not really, because a classifier, again, 
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I have to go back to my own experiences, a classifier is an 
investigator in a sense too, because he is getting the facts 
about the position, he is analyzing those facts and he is coming 
to an evaluation. 
So there is agreat similarity between the work of 

an investigator, any type investigator, and a classifier. 

Q When you received these appeals, did you determine| 
in advance any plan of operation or way of handling them? 

A You mean after I received the appeals? 

Q After you received the appeals, when they crossed 
ycur desk, you were now confronted with the largést appeal 
you hau ever had. I'm asking if you determined any plan of 


operation, any scheme of conducting these appeals, and I use | 


“scheme" in the sense of a plar, modus operandi, a way of 
proceed*ig. 
We had a prsblem. It was a large group, a heavy 


work load. And our first impression was to treat it as a 


group, because we had had other groups, not that large, and wid 


we do with a group usually, we make arrangements to interview 
one or two or some number of the appellants, and these we 
feel are representative of the group, and we come to a decisic 
for the group. 

But in this case we had so many, and after reading 


the standards, I made a preliminary look at the standards for 
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investigators, and of course the Criteria and the standards 

are such that the grade depends upon the assignments, the nature 
of the cases given, so we couldn't treat that as a group because 
we had to come to a decision in each of the appellants 


| 


based on the cases assigned to that appellant, so we then 


changed our approach and treated the group as a series or a larg 


number of individual appeals. 
We sort of converted them to individual appeals. 

Q Did you determine, sir, that it was essential to 
desk audit each appellant? 

A Yes. 

Q Why did you determine that it was necessary to 
do that? 

A Well, since the only way we could arrive at a 
decision would be to examine the cases assigned to each 
appellant, we had to calk with them, we had to examine the 
cases and see che nature of the cases, and then come to a 
conclusion, to a judgment on the value of those cases. 

Q Did you determine how much time it would be 
necessary to spend with each man in order to accomplish this? 

A No. ‘This is never set out in advance. We never 


do. Some take longer, some take a shorter time. 


Q You say a longer or shorter. What would you say 


would be the minimum amount of time that you would have to 
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spend with a man in order to derive all of this information 
from him? 

A Well, there is no firm rule. 


THE COURT: The first man or the fifty-fourth 


MR. ROTHSTEIN: I think the witness can answer. 
If there is a difficulty he can tell », if not, he can also 
tell us. 

A We have no -- let me say -- I had no way of , 
knowing at that point how much time I would need for each wudie 
view and the time would depend upon the individual, the 
nature of the cases, and how much exploration I had to make 
to get more information from each of the appellants. 

So there was no set time set, and we never set time 
| 
for audits in advance. We never do. 


Q Mr. Friedman, do you remember speaking to me 


in my office in the presence of Mr. Adams, the Assistant 


United States Attorney on June 2, 1975, and telling me that you 
had determined that you would want to see one in the morning 
or one or two in the afternoon of each day because it would 
take that much time in order for you to speak with them and 


get the information which, you wanted to get. Substantially 
ae 


1s this what you told wre tiat time? 


A Yes, Sir. ~b was allowing that time in case I 
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needed it, right. 

Q You say you were allowing this time? 

A If I needed the whole morning, it was there, I 
wouldn't have to interrupt this interview to go to another | 
one, so I allowed the morning without knowing in advance nes 

| 
ther I needed the three or four hours that morning or for the | 
afternoon. 

Q Did you also tell me, Mr. Friedman, that the 
which didn't come until February of '67 was the need to see | 
each appellant for several hours and the number of days that ile 
would take to do so? | 

A I think that is co™ «sect. 

Q You made that statement in my office to me on 
June 2, 1975? 


A Yes, all right, that is correct. 


THE COURT: I think it woulc be much better if 


you didn't put wourself into the case by just asking the 


| 


witness what the fact is, because if you find that there is 
| 
some variation, I take it you will not be in a position to | 
take the witness stand because if you were to attempt that, | 
you would have to relinquish your role as the iawyer. | 
! 


MR. ROTHSTEIN: I have no intention of testifying. 


THE COURT: So the more efficient and the more, 
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lawyer-1l:. way of proceedi. ; would be to ask what the 
fac’ is, rather than whether the witness told you something. 


What he told you is of little consequence unless 


you are preparing yourself to be a witness. 


MR. ROTHSTEIN: I think the witress has admitted 
} 


Or stated that -- 
THE COURT: I understand that. I am merely telling 
you about the technique of the proper approach so that you 
don't disqualify yourself along the road. 
MR. ROTHSTEIN: Thank you, your Honor. 
Q Mr. Friedman, will you explain what you believed 


it was necessary to ask ea-h appellant in the course of the 


desk interview what it was necessary to do with regard to 


his files during this interview? 


A Yes. Before I could arrive at any evalue*ion of 
the position of the appellants, I would have had to get 
information about the nature of the cases assigned and the kind 
of supervision received by _he appellants, and in connection 
with the types of cases assigned, I would have to know the 
time spent on those cases. 

Q Would it be necessary for you to review files? 


A Only if I thought so. In most of these cases, 


You say in most of the cases it would be 
Y 
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necessary? 
A Yes. 
Why would it be necessary to review files, sir? 
A. So as to get some more specific facts about 
the nature of the cases, what was involved in the cases. 


Q Would the files also enable you to make a determi-| 


nation of how much time was spent on a particular matter by 
the employee involved? 

A The »iles thenselves, no. 

Q Well, for instance, if you were to see ten memo- 
randa of telephone calls in there of substantial length, 
wouldn't this be a good indication to you that a lot of time 
had been spent on it? 

A No, it might not, because I wouldn't have any 


way of knowing the length of the telephone calls, and I don't 


think they would of a number of telephone calls listed in 


a case file. I would have to have more specific information 
about when the case was assigned, when the case was completed, 
and a good approximation from the appellants as to how much 
of his time during the year he spent on those cases because 


they all had a work load of more than one case. 
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* fj Q What about memoranda in the file, memoranc i 


! to the file written by the employee? Wouldn't the length 


and complexity of these memoranda Le an indication to 


5 you of how much time was being spent by an employee ina 
6 particular case? 

. 4 A Here again it might and it might not. Some 

S people car. write a long memorandum very quickly. Others 

9 | might take longer. So I really couldn't conclude from that 

10 information about the time span. I would have to have more 
a ee ee Stee | 
12 | Q Did yoy speak with supervisors regarding the 

13 | amount of time that employees were spending on particular 

14 || cases? 

15 | A Not about time. I spoke to the supervisor 

16 | about the assignments that were given anc the nature of 

17 | the supervision that was being exercised over the appellants. 
18 || Q Did the employees indicate to you how much | 
19 time they were spending on particular cises? | 
20 | A Yes. In response to my questions they gave 

21 | me the information that I asked for. | 
22 Q Did you a-cept as absolutely true the time | 
23 estimates which were made by the employees? 
“a A Well, they had to show me a little more than | 
& that. They had to show me some written data. 


it i 
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Each of them kept a diary of their assignments. 

So I used that as a basic source of information. 

Q Mr. Friedman, what is meant in Civil Service 
parlance by the term "mixed grade position"? 

A Well, this means a position that has in it 
a mixture of duties. Some of the ditues may be one grade 
and others may be of a different grade. So you get a 
combination of assignments which are evaluated at different 
grades in the same position. 


That means a position is a set of duties and 


responsibilities assigned to one individual. 


2) Did you consider the Immigration Service 
GS-1) investigators who were appealing to be in a mixed 
grade position? 

A Yes, sir. 

Q And why did you make that determination? 

A Because they had assignments of cases of 
varying grade value. Some were, let's say, 12, li, 9. 
So there was 2 mixture there of different grades. 

Q In a mixed grade position, Mr. Friedman, what 
percentage of time is it necessary that an employee be 
spending on the higher grace level in order to justify 
his promotion, on a classification appeal, to the higher 


grade? 
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A The general rule is, the majority time, 51 
percent or more. 

Q When you say "the general rule." what are 
you referring to? 

A Well, this is the rule set forth by the 
Civil Service Commission in its classification procedures, 
policies. In such a mixture you classify it to that duty 
which occupies a majority of the employee's time. 

Q When you say it is a rule, do you know that 
this rule was ever published in the Federal Register? 

A No, I don't. 1 couldn't say if it was or 

Q Where is the rule contained? Where do you 
refer to when you want toread the rule and see what it 
says? 

A Well, it is in the introduction -- the 
Commission puts out the classification standards, which would 
control the classification of positions. Now, in the 
introduction to the classification standards there is one 
chapter on mixed grade positions. 

Also, the Commission puts out a pamphlet 
on, I think they call it, classification policy, and in 
there there is a section on mixed grade positions. 


Q I show you DX H, which is a publication by the 
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Commission entitled “Position Classification Standards,” 
and I ask you if this is noe of the documents you are 


referring to which outlines the Commission's rules. 


A Yes. This is the introduc::on to the classific-| 


| 


‘tion standards. 


Q And at the time you made the determination 
regarding the majority time, dic you consider this rule 
to be absolutely bindirg on you? 

A Yes, sir. 

Q Sir, I would like to read to you and then 
show to you Page 25 of Exhibit H, in which the statement 
appears "Only general guides can be offered because of the 
fact that mixed grade positions occur under so many 


different circumstances." 


I would like you to read that and the paragraphs 


following it and then I am going to ask you a question. 
(Handing) 
(Pause) 
A Yes. The next sentence says that "In classify-~ 
ing the great majority of positions, ths principal duties 
and responsibilities will govern, that is, those that 


take up at least a majority of the employee's working time." 


Q I ask you, sir, in view of the sentence which 


precedes that, to the effect that only yeneral guides can 
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bo 


be offered, why you considered yourself to be absolutely 
bound by the majority of time rule in making you determina- 


4 tion. 


5) THE COURT: Is the majority time rule anything 
more than a general statement? Majority can be 49.9 


: percent of the time, can't it? 


8 MR. ROTHSTEIN: I'm sorry? 

9 THE COURT: I say a majority can be 49.9 ‘ 

10 percent of the time. And therefore to refer to something 

1 | as a majority is to refer to it only generally. You | 

12 | don't know whether you are referring to 50.1 or 56 or 97. | 

13 BY MR. ROTHSTEIN: 
i 

iM | Q Mr Friedman, would you define the term “majority| 

15 | time rule" as you understand it and as you applied it in 

16 || connection with your appeal? 

17 | A Yes, sir. The general rule that we applied, 

18 and this is what we were reading a minute ago, speaks 

19 | in terms of the majority as being more than half, 51 percent.) 
} | 

2 | Q In other words, a mathematical formula, 51 | 
| 

21 ! percent or more. | 

2 | A For that determination, yes. | 
l 

2A the majority time rule, is that correct? 

3 | A Yes, sir. I have no basis for following other 
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than the Commission's guidelines, the Commission's 
principles. 

Q Sir, would you define the term "substantial 
time rule"? 

A "Substantial," i ‘the classification sense, 
is defines as being 25 percent or more. 

Q And when you say "25 percent or more," do 


you mean that in certain circumstances employees perforn- 


ing level work in a mixed grade position for 25 percent 


or more of their time may be classified as the higher 
grade upon their request for reclassification? 

A This is another point you are asking me 
now. If you ask me the definition of “substantial,” I 
gave that to you as 25 percent. If you are asking me 
whether there are exceptions to the majority time rule in 
terms of substantial, the answer would be yes. 

Q Do you know whether the Commission has 
formalized the substantial time rule? 

A Well, only in that about a sentence or two 
bey md what we read before on that same page it talks about 
the exceptions, and there are situations where you may 
classify a mixed grade position on the basis of those duties 


which take less than a majority of time. 


Q And what are those circumstances as outlined 


SOUTIIERN DINTKICT COURT REPORTERS Us COUR LEEOUS: 
FOLEY “UARE NEW YoRKR NY mmo 


A-8 37 


l jgjw 7 Friedman - direct 377 

2 in the rule? And I can show you Exhibit Ii, page 26 (Handing). 
3 | Referring to that, would you explain where 

4 | those exceptions apply? 

5 | (Pause) 

6 A Yes. Perhaps I can give you an examine which 


i would illustrate it. 


If you have a small office and there is one 


9 | employee there who is assigned a variety of duties of 
10 | different grade values, and of course this makes it a 
ll | mixed grade position, you could classify her to the highest | 
12 || grade duty which that person performs even though it was | 
13 || only a substantial amount of time, becuase there was no 
14 || one else in that office to carry out those higher grade 
15 autaes. | 
16 id if they could not be perfcrmed, that | 
17 | office would be handicapped and couldn't perform its 
18 function. So it is a perfectly proper exception in that | 
19 | sort of a situation. | 
2 | Q I ask you, sir, to look again at page 26 of | 
| 
21 Exhibit H and I ask you whether or not the Commission has | 
22 ! made any reference to small offices in outlining 
‘3 \ the criteria for applying the substantial time rule. 
aA A No, it doesn't talk ahout a small office. 


But it talks -- 
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2 Q What criteria are present, then? 
3 A It says "Duties and responsibilities aie 

, 4 paramount in influence or weight that occup a substantial | 
5 portion of the employee's wcerking time." | 

| 
6 The phrase “paramount in influence or weight" 
7 means that they are so important to the function of that 
8 office that, without recognizing the qualifications of the | 
9 employee to perform those functions and without classifying 
10 at the higher grade so as to have that employee available 
ll for those assignments, those duties, the office would be 
12 i <\udicapped. 
% 13 SO paramount means in terms of what you 
14 need to have done to carry the work of that office, first; 
a 15 secondly, the qualifications that you would look for in 

16 an employee to carry out that position. 
17 The assumption is that, if you have an employee 
18 | with higher skills, higher qualifications, he could do the 
19 | higher grade work as well as the lower grade work. But, 
SS on the other hand, if you don't recognize the qualifications 
21 and you dun't yet someone with those higher qualifications, 
22 you have no assurance that that employee can perforin the 
23 higher grade work as well as the lower grade work. 
” Q Now, Mr. Friedman, isn't it correct that as | 
25 the classifier handling the appeals it was your obligation | 
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to make a determination as to whether or not the majority 
or the substantial time rule should be applied? 

A Yes. 

Q And isn't it also true that such obligation 
should be based on your actual observations of the employees 
and of their agency? 

A Yes. 

Q I ask you then, sir, why, as you have testified, 
you made a determination that the majority time rule 
would be applied in advance cf your speaking with all of 
the employees who had appealed and in advance of completion of 


your reivew of the mission of the agency and the functions 


of the employees as they related to the mixxion of the agency 


A Well, you are asking me to go through the 


thinking process in the classification. I didn't come to 


a conclusion about the appeals,about the cases. I came 
to a general conclusion that the majority rule would be 
applicable in the absence of any information at that point 
which would indicate that it would not be applicable. 
This did not mean, if circumstances were 
such or if the facts were such later, where there was a 
proper use of the exceptions, that this would not be used. 
Q So that is it fair to say that you approached 


the ayency with an open mind and that Lased on what you 
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found you would determine after your investigation whethe 


time concept? 

A Yes. 

Q Mr. Friedman, with regard to the substantial 
time rule, are you aware of the use of that rule by agencies 
other than the Immigration Service in classifying their 
emplcyees? 

A Yes. 

Q Would you list some of the agencies which you 
know apply this substantial time rule in mixed grade positions? 

A Well, it is used to some degree or other, more 
or less I might say, by almost all the federal agencies. 

Q Could you give me some specific examples, that 
you are aware of, of other agencies using the substantial 
time rule in mixed grade positions? 

A The Veterans Administration, the Department 
of Health, Education and Welfare, the Internal Revenue 
Service. I'm just giving you some agencies. 

Q Do you know if the Post Office was using it 
about the time you made your audits? 


A Well, the Post Office was not under the 


| 
| 
| 
| 
| 
| 


classification system, what I'm talking about. ‘They had 


their own classification system. Sec it wouldn't be appropriate} 


} 
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Q What about wage and hour investigators? 


A They did, yes. They used the substantial 


Q What is meant by the term “coordinated federal 
wage system"? 

A This is a classification system that applies 
to the blue collar occupations, and they are paid ona 
wage rate, an hourly rate. It is a system that is used 
by agencies which have blue collar employees and the 
system is coordinated, controlled, directed, supervised 
by the Civil Service Commission. 

Q Do you know if the substantial time rule in 
mixed grade positions is applied in the coordinated federal 
wage system? 

MR. ADAMS: Your Honor, I am gOing to object 
to that question. We are getting outside of the 
classified employees under the classification system. 


THE COURT: Sustained. 


| 
} 


Q Mr. Friedman, do you know whether the Immigration 


Service adopted this substantial time rule for Classifying 
its investigators in areas outside of New York? 

A They did. 

Q Do you know which areas? 


A I believe they did so out on the West Coast. 
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I couldn't tell you which. office. 
Q Do you know if it was adopted as a 
percent rule, 25 percent or more, or whether it was a more 


flexible concept? 


A I couldn't tell you that. I don't know. 


Q Well, is the substantial time rule always a 


rigid, inflexible 25 percent or car an employee with, say, 


20 percent or 22 percent be promoted to be doing that high 


caliber, higher grade work in a mixed grade position? 


A The answer is the substantial rule, again, 
is not a rigid rule. There are variations, a little below 
25 percent. 


Q So is it correct to say that the majority 


time rule is a rigid rule, 5l percent or more, where the 
substantial time rule is a much more flexible concept? 

A Yes. 

Q Now, you mentioned the West Coast. 
you, sir, whether or not the use of the divergent standards 


in New York and on the West Coast created a situation 


where investigators who were doing exactly the same work 

received different grades and different compensations. 
MR. ADAMS: I object to that question, your 

Honor. Mr. Friedman has no knowledge as to what the wor 


people were doing on the West Coast. 
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THE COURT: The witness is the best one to 


say for that. But there is no predicate for the question. 


That is the proper objection. It is not a proper objection 
that the witness doesn't know, because he hasn't been 


asked. But there is no predicate for the question as 


yet, so the objection is sustained. 


OUR EE 
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MR. ROTHSTEIN: Your Honor, I will ask the ques- 


tion as a hypothetical. I believe the man is an expert. 


Q Assuming that the substantial time rule is 
applied in one area of the country, in one district, to 
investigators, and the majority time rule is applied in 
others, is it not possible that employees doing exactly the 
same level or work will receive different levels of pay? 

A That is correct. 

THE COURT: Of course you are assuming that 
the conditions are the same, which you haven't mentioned 
your question. 

Q Well, assuiaing that the conditions are the same. 


MR. ROTHSTEIN: I think the witness assumed that 


in his answer. 

THE COURT: You think he did. You are testifying, 
if you say you think he did. I don't know. 

MR. ROTHSTEIN: I will rephrase the question. 

THE COURT: I suppose down on the Mexican border, 
dealing with wetbacks, you have slightly different conditions 
than you have at Kennedy Airport, I'm not sure. I have never 
been to Brownsville, so I can't say. But I have a suspicion 


that the conditions are slightly different. 


MR. ROTHSTEIN: Except, your Honor, that there is | 


testimony from Mr. Kavazanjian who has ) ?n in bot’ areas, 
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THE COURT: You're asking this witness a hypothetica 
We are not talking about it now. 

Q Assuming Mr. Friedman, that conditions are 
exactly the same in two areas, one of which applies the substan- 
tial time rule and the other of which applies the majority 
time rule, is it not possible that employees who are doing 
the same work will receive different compensation, difterent 
grades in return for their services? 

A Yes, sir. That fact is inherent in the exception 
to the general rule. If you accept the exception, and if you 
have the two employees are Carrying out the same duties, and 
have the same responsibilities, and all the conditions are 
the same, you could have an exception in the one case, on the 
substantial rule. 

In the other case you would follow the majority 


rule, and you would have two different grades, and in that 


sense you have a disparity in grades, yes, sir. 


Q Do you know, sir, if the Civil Service Commission 


in any way sanctioned or approved the use of two different 


standards by the Immigration Service? 


A Well, not two different standards. They are the 
same standard. And it is an application of a legitimate and 


proper exception to the general rule. The standard is the 


same. That hasn't changed any. 
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Q When I say standard, I mean two different 


and I ask you whether the Civil Service Commission in any 


sanctioned or approved tiiis divergence. 


A Well, the Commission issued the regulation or 


the rule which covered the exception, so to that extent, it is 


a sanction, if you want to call it that. 

Q Sir, I would like to show you Plaintiff's Exhibit 
l in evidence, which is a letter from the director or personnel, 
or letter to the director of personnel of the Immigraticn 
Service, from Alvin W. Norcross, the acting director of the 
Bureau of Inspections of the Civil Service Commission. 

THE COURT: I have given him my copy. 

Q I ask you to look at that. I ask you whether or 
not that letter represents a sanction or approval by the 
Commission. 

MR. ADAMS: I think that letter speaks 
your Honor. Il would object to that question. 

THE COURT: First, take a look at the 
that you know what the subject matter iS: 

(Pause. ) 


THE COURT: What portion of the letter do you want 


to call the witness’ attention to? 
MR. ROTHSTEIN: Page l, the second full paragraph. 


THE WITNESS: What is your question? 
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Q The question is whether in your opinion this 
represents an approval by the Civil Service Commission of 
the application of the majority time rule in New York while 
the substantial time rule was being applied by the same 
employer in El Pa3o. 

MR. ADAMS: I have the same objection that I had 
before, your Honor. The letter speaks for itself. 

THE COURT: Well, that is true. 

Is there any comment that yOu want to make in 
respect to that paragraph along the lines of the inquiry that | 
will skirt the technical objection? 

THE WITNFSS: Well, what this Paragraph does, 


what the whole letter does, is to Clarify the Commission's 


rule about majority time rule and the exception to the rule, 


and it spells out almost what I said before about the use of 
tne exception, and it gives the exception in terms of the 
specific cases at the specific locales, in El Paso and others, 
where the exception was used, and the Commission said this 
waS a proper use of that exception. 

Q Now, the letter sir was wr’tten in L969. In 1956, 
at the time that you did the audits, were you personally 
aware of whether or not the Civil Service Commission had made 
any such statements regarding application of the majorty versus 


tne substantial time rule by the Immigration Service? 
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MR. ADAMS: Your Honor, I just want to get one 
clarification. 

We are talking here about application in cne 
respect by the Civil Service Commission and another bw the 
Immigration Service. I'm not sure I understood the question 
as to which it was directed to. 

THE COURT: To which agency are you direcing 
the question? 

MR. ROTHSTEIN: I am directing it to the Immigra- 
tion Service's own inhouse classification. 

THE COURT: And the question again was? 

MR. ROTHSTEIN: Whether he was aware of any 
similar views expressed by the Civil Service Commission at 


the time he did the audits, regarding <he right of the 


Immigration Service to classify people differenti 


different parts of the country. 

THE COURT: Well, Mr. Adams has called yo 
attention to the fact that you are using Civil Serv 
the Naturalization interchangeably and I think you 

Now, which are you talking about? 1 thought 
said in response to my question whether there was an 1in- 
house rule of the Naturalization Service that considered a 
classification and an exception; isn't that what you said to 


me? 


‘ 


SOUTHERN DISTIICT COURD REPORTERS (19 COR EPO s! 
FOLEY SQUARE, NEW YORRO NY roy n't 


A-849 


Friedman-direct 

MR. ROTHSTEIN: What ~ am reterriny to 1s any 
approval by the Civil Service Commission of this in-house 
rule of the kind that is represented by the letter that I 
showed the witness but which was written in ‘69. 

MR. ADAMS: In-house rule -- 

THE COURT: I am not accepting the statement 
that it is a rule. Do you know of any expression of approval 
or dissent from the notion that there was a majority rule 
and an exception to that rule at the time that you were 
doing the audits? 

THE WITNESS: No, your Honor. 

THE COURT: In other words, what you did refer 
was the bulletin itself, Exhibit H. This was in existence 
in 1966, is that right? 

THE WITNESS: Yes, sir. 


THE COURT: And I don't know that you know of 


no letter of comment or further expression in 1966 as a guide-~ 
line from the Civil Service Commission on this subject. | 
THE WITNESS: That's right, your Honor. 
THE COURT: All right. 
BY MR, ROTHSTEIN: 


| 
Q At the time that you did the audits in 1966, were}! 


you aware of the fact that the Immigration Service was classi+ 
| 
! 


fying people differently in New ° (rk than they were in the 
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western part of the United States? By that I mear that they 
were applying the substantial time rule on the west coast but 
not in the New York area. 


MR. ADAMS: I object to tnae question. That is 


factually, the predicate for* that question is factually 


incorrect. 


MR. ROTHSTEIN: Your Honor, I asked -- 


, 


MR. ADAMS: What was done in August, November, 


August through November of '66 -- 


THE COURT: Here's the way we meet that: 
To your knowledge, were there any classifications 
on the west coast in 1966 under the substantial time rule 
in the Immigration Service? 
THE WITNESS: No, sir. 
THE COURT: That ends the question. 
Q Were you aware of the fact that the 
Service in New York was applying that majority tin J ~ in thels 
in-house classifications? 
A Yes. 
Q Was this one of the factors which entered into you 
determination of which rule to apply? 
A No, sir. 
Q If you were aware of the fact -- strike that. 


Had the decision been different and had the New 
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York region been applying the substantial time rule, would this 


»ve made any difference in the criteria. which you used in 


adjudicating the classification appeals of the appellants? 


MR. ADAMS: I object to that question. 

THE COURT: You mean if there was a difterent rule 
than the one he applied, would the result be different; is 
that what you're asking? 

MR. ROTHSTEIN: I'm saying: 

If ~" New York the Immigration Service has been 
promoting people based on substantial time at a higher grade 
and mixed grade position, would this have been something that 
would have influenced Mr. Friedman's thinking in determinina 
which rule to apply. 

THE COURT: Let's skirt the objection again. 

To your knowledge, in the New York area, in 1966, 
was the substantial time -ule applied? 

THE WITNESS: No, your Honor. 

Q Asking again the hypothetical, if in fact the 
substantial time rule had been applied by New York, and you 
had been aware of this, would this have made a difference in 
which rule you applied? 

MR. ADAMS: That is the question I objected to. 

THE COURT: Sustained, 


Did anyone discuss with you, Mr. Friedman, which 
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rule was to be applied, substantial or majority? 
A No, sir. 


Q Did any of the appellants discuss that matter with 


It came up at some point in our discussion, yes. | 


Q When did it come up? 
A Because it happened so long 
recall, mt I think it came up almost at the beginning, when 
I spoke with the leaders of the appeal, if you want to use that 
term, that we discussed the criteria in the standards, and 
the applicability of the standards and what approach we 
would take in determining the classification of those positions, 
and it must have come up, I % sure it came up at that point. 
Q What did you tell them at that point? 
A I gave them the general rule, as I menti 
before, and the exceptions, when they are usea and 
are aporopriate. 
Q Did you tell them which rule you were goling 
apply, the majority or the substantial? 
A I didn't tell them specifically which rule I 
was going to use because I would have to see which rule to 
use after I had secured all the information that I needed, 
all of the facts that I needed, and then I would have to make | 


a judgment at some point as to whether the exception was 
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applicable or not. So I couldn't know this at the beginning. 
I couldn't know this when I was interviewing the appellants 
at the beginning of the appeal. 

Q In other words, you told them that substantial 
time rule might be employed? 

A I probably gave them the exception and explained 
under what conditions it would be applicable. 

Q Now, Mr. Friedman, you stated before that the 
majority time rule is more precise than the substantial time 
rule in that you need to know whether fifty-one percent of 
an employee's time is at the higher level work, is that 


correct? 


A That's correct. 

Q And in fact, you need a precise calculation to 
do this, do you not? 

A Well, precise indicates that you can measure his | 
with a ruler or slide rule, and you cannot. but the total 
figure that we use is a precise figure, yes. 

Q Doesn't it have to be precise, Mr. Friedman, 
because of the fact if a man is working forty-five or forty- 
nine percent on GS-12 work he doesn't get it but if he igs 


working on GS-12 work for fifty-one percent of his time he 


does get it, aren't we dealing in a minute area of divergence 


= | 
A Well, if you use the bare figures, the answer 
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would be yes. But you very seldom get that kind of breax- 


down where the assignments are exactly fifty-one percent or 


forty-nine percent. Usually they fall within a much wider 


range, you know, forty, forty-five, and you can measure that; 


whereas, they might be sixty percent or fifty-five or seventy 


or eighty percent, you see. 
Q In making the computation, Mr. Friedman, 1s it 
necessary to take into account how many days a man was out Of | 


the office either on sick leave or annual leave or administrativ 


leave or any other kind of leave which would take him away 


from his work? 
A I think when I came up with my computations of 
time I excluded those days away from the office. 
,*>, Did you make such calculations? 
A Yes. 
Q Did you arrive at percentage figure 
your New York audits in '66 as to how much time 
svending at GS-12 level? 
A I did. 
Q Where did those computations appear, were they 


in the letters of decision? 


A I would have to see the letter to recall whether 
we included that, whether we told the appellants that because 


they did not spend the majority of their time on grade 12 
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cases therefore we couldn't give them the grade 12. I don‘t 


recall the language offhand. They would be in my notes of 


course, those notes that I had at the time. 

MR. ROTHSTEIN: In the interest of time, I would ask 
Mr. Adams to stipulate with me that the letters of decision 
which were issued by the Commission in February of *67 contained 
no precise percentage figures of how much time was on 


higher level work, but only said that in the case of 


MR. ADAMS: That is correct, there were no precis 


percentage figures in the cases -- there were four or five 


denials it was not for a majority of the time. : 


different forms -- but no percentages in the ones I have seen 

Q I ask you, Mr. Friedman, where did your calcula- 
tions appear; where were they made? 

A These were made after I returned to my office witl 
my notes, which had information about the cases assigned ia 
the appellants, and I calculated my percentages in my notes 
at that time in my office. 

Q When you say in your notes, are you saying that 
you worked out mathematically what percentage of the employee's 
actual days work during the given period was on grade 12 
level work, figuring in absences, sick leave, annual leave? 

A Yes. Well, simply, the way I did it, I took the 


cases, and I had information from the diaries of the appellants 
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as to when they were assiged a case, when they compl 
case, if they had completed it, and an estimate fron 
lant on how much of their time during the year, how y hours 
they spent on that particular case. 

I had this information. I brought it back with me 
to the office. And I then, first, determined in my own mind, 
by interpreting the case, and by interpreting the standard, 


I arrived at a judgment as to whether I thought that case was 


grade 12 or grade ll first, without any tine. 


Then I took the number of hours in the year 

the time they were off for vacation or leave, and 1 made 
percentage calculation of the number of hours on th 
which I thought were grade 12 level and I arrived 
centage. 

Q And did you do that in your notes fo; 
appellants? 

A Every one. 

Q Sir, I would like you to look at Defendan 
Exhibit F, which were introduced as notes which were 
the course of the appeals of Mr. Kavazanjian and Mr. 
Lazarus. I would like you first to identify them, indicate 
whether or not they are your notes, and then indicate to the 
Court where you have made the computation which you Say you 


have made for all of the appellants regarding the actual 
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percentage of time spent at higher level work. 

A It looks like my handwriting, so I will say these 
are my notes. 

I don't find any precise calculations other than 

the one note here on Mr. Kavazanjian's notes that "Spends 
one hour a day on record searches in Nassau and Suffolk 
County" and on Mr. Lazarus‘ notes there is something about 
"Spends about seventy-five percent of his time on revocation 


racketeer cases," but I don't see the kind of calculations 
that I mentioned before specifically. 
Q Do you still state, Mr. Friedman, that you made 


such calculations in the case of every appellant? 


A I did, yes, sir. 
Q In fact, such calculations would be absolutely 
necessary to a fair determination, would it not? 


A Yes. 


Q Is it also true that in order to determine exactly 


how a decision was reached, it would be necessary to review 
your calculations to see what the input was, what the total 


number of hours work was and how you arrived at your mathe- 


matical conclusion regarding the amount of time spent at highar 


level work? 


A Sounds reasonable, yes, sir. 


Who assisted you in conducting these audits, 
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Mr. Friedman? 

A It wasn't really an assistant. I did most 
them. I can't tell you exactly, but certainly forty or 
of them I did myself. And the others were done by on: 
two other personnel management specialists in my otfice. 

Q Who were they, what were their grades? 

A They were Mr. William Hayden. He was a 
12, GS-12, and Mr. Joseph Scheinin; he too was a grade 

Q Do you know if they had had any previous 
in classifying Immigration positions? 


A Well, Mr. Hayden was an inspector, and he had made 


inspection of personnel management at the Immigration Service 


once or twice or maybe three times. Mr. Scheinin 1 
also made at least one inspection of the Immigration 
Q Did they also take notes and make cc 


you did? 


A As far as I know, yes. 
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Q Did they make their own computations or dic 
you make them based upon their notes and findings? 

A No, no, no. They made their own. Each 
one was fully competent in classification and each one 
could do his own classification work. 

Q But they also computed the number of hours. 

A Yes, to arrive a: the determination whether 
it was the majority or not. 

YQ Mr. Friedman, when you did these audits, were 
individual appeals files set up by you or by your office? 

A I'm not sure whether we set up an individual 


folder for each one or whether we kept them in a few folders, 


by groups. 
Q Would you describe exactly what these appea!s 
filed or folders looked like, how they were set up, what 


they were contained in and what material was put into these 


files? 
A Well, when we receive an appeal, we go through 


the procedures of acknowledging it, logging it in ani 


sending the acknowledgment letters to both the agency and 


che appellant, requesting certain information. 
At that point my secretary, my classification 


clerk, used to establish a folder for each case, with a 


name on it. 
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A separate folder for each appellant? 

A A separate folder for each appellant. 
would have the name and the date of the receipt of the 
appeal, I think, on the heading strip. And in it she 
would put anything we had received from the appellant, 
his letter plus anything else, copies of the letters th 
we sent to acknowledge the appeal, and any other infor 
which we would get from the agency and the appellant, 
plus our notes. The classifier's audit notes would go 
into the folder after we finished the audit, and finally 
the letter of decision would go in the same folder. 

Q What about the calculations which you say 
were made that formed the basis for the finding? 


they go into the folders? 


A Anything which related to that 


would go into that folder, yes. 


Q And a separate folder was set up for 


‘rson. appealing, so we can get that straight? 


A Yes. There 4, no doubt about it. You 


on this appeal? 

Q On this appeal. 

A No, I'm not sure about that, because it came 
in as a group and either I treated them as individuals 1n 


terms of making desk audits or I’m not sure whether tiie 
g 
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established a separate folder for each of the names on the 
group appeal. 

Q Tell me what was done then, sir, with all the 
material that came in. Was it thrown into a desk or was 
it set up in some kind of organized way? 

A Oh, it was organized. It was either one 
folder for a group or individually. The material was put 
into the corresponding folder. 

Q Was it set up in such a way so that anyone 
wishing to review the Commission's files on a particular 
case would be able to have access to it? I am speaking about 
logistically. 

A Yes. Because the material was available to 


the appellant. There wasn't any restriction. So it was 


available to the appellant any time, and it was so set up 


that it could be reviewed by the appellant. 

Q Were you calculations on grade 12 cases also 
available to the appellants to review? 

A Yes. 

Q And how were they made available to the 
appellants? 

A Well, very simply. When the appellant came 
into the office and asked whether he could see the file, 


we would give him the folder. 
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Q And he would actually get to see, 
your notes, calculations? 

A He would have the whole folder. Whatever 
in it he would have available to him. 

Q Are you aware of the fact, sir, that when a 
large number of the appellants attempted to review their 
folders after your adverse letters with regard to their 
cases, they found very little relating to the appeals and 
in many cases did not find either your notes or the calcu- 
lations which you say were made? 

A I don't recall what they found or what they 
didn't find. ‘The material that was available shoulda 
been in the folders. 

If it was not in the folder, it may have 


been sent to our headquarters in Washington after 


had raised some objections to our decisions and 


the Civil Service Commission in Washington to review 
appeals. If Washington had accepted that request or 
requests, at that point we would send everything 

to the Commission in Washington. 


Q Are you saying, sir, that at that point 


entire file would be sent to Washington or just part ot it? 


A No. ‘The entire file. Except we would kee}; 


a copy of our decision letter, which was run off, we had no 
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trouble having copies of those, and probably the letters 


which we sent out to acknowledge and receipt, here again 


a form, and we had enough of those. So we would keep 


just those bear one Or two items in the folder. The 
rest of it went to the Commission. 

Q Do you know of your own knowledge, sir, 
your own recollection, when the files were sent to 
Washington, what month? 

A No, sir. I couldn't recall that. 

Q Well, your decision, sir, was in February. 
About how long after your decision, if you can recall 
approximately, was the material you mentioned sent off 
to Washington? 

A Oh, let's say maybe a month or two. 

Q A month or two. 

A Right. That is an approximation. 

Q Are you aware, Sir, of the fact that the 
government has represented to the plaintiffs and to the 
Court that the audit notes which were made by you are 
not currently available because they cannot be located, 
with the exception of the notes of Mr. Kavazanjian and 
Mr. Lazarus’ audit? 

A I've been made aware of that, yes, sir. 


Q bo you know of your own knowledge what 
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happened to those notes which you just testified formed 


such an important part of the decisions which you mace? 

A No, I don't. 

Q When was the last time that you personally 
saw them? 

A Oh, I guess not too long after the decision 
was rendered, which would be back in -- you say February 
'672 Somewhere around there. 

Q Do you know of any reason, sir, why the notes 
of Mr. Kavazanjian and Mr. Lazarus should be available 
and not the others? 

A No, sir. 

Q Were in fact Mr. Lazarus and Mr. Kavazan)2 
amony the first people that you audited? 

Yes, sir. 

Do you remember when you audited 

Not exactly when. It was soon 
received the appeals. 

Q Well, if you would look at the exhibit to 
refer to the cates, which are on top of the first page 
of each, referring to Exhibit F, I ask you if that 
refreshes your recollection as to when you saw this. 

A I made it a practice to put the date ot the 


audit at the top of the page before I started it. 
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follow that same practice. yes, sir. 


Q And what were the dates, then? 
A July 26, '66 for Mr. Kavazanjian, and the 
other one, Mr. Lazarus -- I can't see 5 a I don't know 


if it's rubbed off. 
Q I believe it may be in the upper left-hand 


corner. 


A Yes. I can't make it out. There is something 
there crossed off or that didn't come out too clearly. 

Q Well, I note that the xerox copy which I have 
of it has the notation of 8/25/66 on it. 

A Then it is correct. If that's what you can 
read from it, I would say that's right. 

Q In other words, you saw Mr. Kavazanjian in 


July and Mr. Lazarus in August. 


A Yes, sir. 

Q When were the appeals filed, again, sir? 
A I think it was in May, wasn't it? 

Q When did they cross your desk? 

A I don't recall exactly, but they crossed 


my desk a day or two after they came into our office. 
Q Did you see anyone else at the time you saw 
Mr. Kavazanjian and Mr. Lazarus? 


A You mean at the same time? ‘ 
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jgiw 
Q During the same period, in the summer of. “66. 
A Weil, I interviewed, as I said, roughly 40 
or at least 40 of the appellants and I interviewed them 


at some point during the summer of the ensuing months and 
I tried to schedule them for one in the morning and one 
in the afternoon so as to allow myself enough time. 
But I couldn't tell you exactly when I saw 

any one individual other than these two, which have the 
notations on the notes. 

Q Can you tell me, if you know, when you finished 
making your audits?. 

A No. It might be in the fall of that year, 


maybe towards the winter. November, December, around 


there. 

Q November, December. Why did it take that 
amount of time, from May ot December, for you rview 
all of the people that had to be interviewed? 


A Well, it is hard to tell you at this point. 


But I can tell you this. 


I remember now, when I interviewed Mr. 


Kavazanjian, there was a gap between that interview and 
the one for Mr. Lazarus because I think Mr. Lazarus 
was ill at the time, he was not available. So I had to 


postpone his interview until a later date. 
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Q What about the gap of the period of time 
between August and December? What accounts for that? 

A Well, it wasn't really a gap. We were doing 
some of the appeals right along and we had other work 
loads. I couldn't tell you at this point the reasons for 
any unnecessary delays or any undue delays or long 
Celays. I couldn't reconstruct that for you. 

Q How many people were you seeing a day? 

A A day? I tried to make it two a day. I may 
have been able to see three or so in some cases. 

Q How much time were you spending with each 
one, on the average? 


A Well, I would say I spent at least an hour 


on each, and the average would have been much more, maybe 


two to three hours, two and a half hours. 

Q So what would you say the minimum amourt of 
time you spent with anyone was? 

A I would say forty-five minutes to a 

Q Thatwould be the minimum? 

A The minimum. 

Q In view of the fact that you testified that 
many of the audits were of a duration of an hour or so, 
why was it necessary to see only one in the morning and 


only one in the afternoon? 
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MR. ADAMS: Your Hionor, I think that has been 
already testified to as to what his practice was. 

THE COURT: That's the way he organized it. 
That's why it was necessary. 

Q So did you make advance arrangements with 
people, “I'li see you on the afternoon of S2ptember 30th 
or the morning of September 10th"? 

A Yes, sir, I did. I did, with a few exceptions 
which came up because either the appellant was not available 
or something came up and he was not available at the 
appointed time and I made a substitution at that point. 

But generally I did make advance arrangements 
with the administrative officer there, and he made them 
with the appellant so they were available at the time that 
we set up, and we tried to allow enough time, as I 
and we set up onein the morning and one in the afternoon. 

Also, I had other word to do in the office. 

So I had to take care of some other things too. So I didn't 
I just couldn't devote forty hours a week five days a week 
to these appeals alone. 

Q They were all located in the same building, 
weren't they, 20 West Broadway, New York? 

A Yes. 


.@) So is it fair to say that you certainly 
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weren't in any hurry to get the group appeal finished, 
because it took you from April or May, when you received 
the appeal, until December to speak with everyone located 
in the same building at 20 West Broadway? 

A No, that's not a fair assumption at all. 
vecause "Hurry" is a relative term. We were doing them 
in the best way we could, fitting them into the work load 
we had, giving them the consideration that we had to give 


them, giving them as much time as we had to. It wasn't 


a question of being in a hurry or not in a hurry. We had 


to give them decisions and we had to get the facts and 
we had to make arrangements for those interviews and we 
had to review those facts and we had to analyze them, we 
had to interpret them, we had to evaluate them in terms 
of the standards. 

So this was the regular process, and I don't 
think I would characterize it as being in a hurry ox not 
in a hurry. 

Q But there were three people doing it, weren't 
there? 

A Well, mostly me, as I say. Mostly I was 
doing them. And at some point later I had the assistance 
of the other two classifiers. 


Q So after you concluded the interviews of Mr. 
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Kavazanjian, at that point did you have all the information 


which you needed to render a decision in this case? 


4 A Yes, sir. 

5 Q I ask you then, sir, why you waited from July 
6 of '66 until February of 1967 in order to render your 

7 decision in Mr. Kavazanjian's case. 

8 A Oh. This was a question of logistics again. 

9 We determined that we would send the decision letters at 

10 the same time or pretty close to the same time, rather 

11 than sending them out piecemeal, because the audits were 

12 extending over a long period of time and we felt it would 
13 be wiser for us to wait until we had finished all the audits 
14 and made our decisions and sent our letters out at one time 


rather than sending one out in July or August and, maybe 


it was an adverse decision, stirring up that appellant and 
the others wouldn't know what our future decisions 


in that sense. 


be and we would have some problems 


What do you mean, sir, by “stirring up that 
y j Uj} 


Q 


appellant" with your decisions? 


21 A Well, when an appellant files an appeal, 


he wants to get a higher grade, naturally. And if you 
give him an adverse decision, he is unhappy, which is 


normal. 


oe 2? 8 8 


Now, if you have a group, and there may be 
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some decisions which might be in the appellant's favor 
and some not, if you give a decision at the beginning of 
the appeals of the group, which might be adverse, you would 
be getting a lot of inquiries, a lot of reactions which 
may be unnecessary because they had no way of knowing what 
would happen to their individual appeals. 

So we thought it best not to do anything 
until we covered the group as a whole. 


Q You say “reactions” from the person whe was 


stirred up. Would one of those reactions possibly be an 


4ppeal to the Bureau of Inspections in Washington? 

A Yes. This didn't bother us too much. 

Q Well, by delaying a decision, sir, didn't 
you also delay that appellant's right to appeal his class- 
ification to Washington and possibly obtain a higher grade 


and pay at a higher rate at the earliest possible period 


of time? 
A Yes. 
THE COURT: Did any of these people appeal 
individually or was this a mass, joint appeal of a 
grade? 
THE WITNESS: A mass letter, a group letter, 
and they all signed the letter. 


THE COURT: Did anybody ask you to single 
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them out for immediate treatment? 


THE WITNESS: No, sir. 

THE COURT: So it was a class action, so to 
speak, wasn't it? 

THE WITNESS: Yes, sir. That's right. 

Q But you did determine, did you not, Mr. 
Friedman. to handle them all on an individual basis? 

A Well, in terms of getting the facts, making 
the audits. We determined that we couldn't 
audit just a representative few of the appellants and use 
the results of those audits as representative of the group 
because the nature of the occupation is such that we had 
to know each individual's assignment. So in that 
sense they were individual. 

But when we completed our review and we found 
that we could treat some of them alike because the «ature 
of the cases that they were given were very similar and 
we could come to the same conclusion about certain smali 
groups, at that point we decided to treat them as a group 
in terms of a letter of decision. 

So you will find there are, I don't know, 
ten or elevent different letters to the appellants. Some 
of those letters could have maybe one appellant. Others 


may cover six or three or seven. 
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Q After you saw Mr. Kavazanjian in July and Mr. 
Lazarus in August, did you change your strategy, your 
approach in any way? 

A I didn't have a strategy really. It wasn't -- 
the approach was the same, the same process that I used. 
You know, actually the classification process is the three 
steps that we followed. I mentioned them before, I! think: 

The facting, the analysis of those facts, 
ind the evaluation in terms of the standards. This didn't 
change. 

Q The letters of decision, sir, which were 
released in February of 1967, I ask you when were those 
letters prepared? 

A Well, they were probably prepared over a 
period of time, which may have run four or five weeks. 

Q And when were these letters made available 
to the Immigration Service as the employer? 


A Copies of our decision went to the 


Immigration Service at the same time as they went 


to the appellants. 

Q Were: any drafts shown to the Immigration 
Service? 

A No, sir. 


Q Now, following your decision on the appeals, 
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which was made in February of '67, there was an appeal 


by all whose cases had been denied to the Bureao of 
Inspections in Washington, is that correct? 


A That's right. 
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Q And would you explain what the function of the 
Bureau of Inspections is when they receive appeals from an 
adverse decision by what the New York Civil Service region 
has done? 
A Yes, sir. Under the Commission's delegation of 
authority, the regional offices, which would include the New | 


York region, has the final authority to adjudicate classifi- | 


cation appeals. However, this does not exclude the Commission's 
| 


central office from looking at such an appeal under certain 
conditions. One of them would be if the appellants submit 
¢dditional facts, additional information which was either 

not available to the regional office, or not submitted to the | 


regional office, or, too, if the Commission when it gets the 


requests for review of the appeal sees that it was apparently | 


a misinterpretation of the standard, or just the decision 


wasn't borne out by the facts, and at those points they can 


reopen or they can examine the appeals. 


ceteal 


Q Was the bureau in effect an appellant body reviewing 


the decisions which you had made? 
A Yes, only at their desire. Let's put it that way. 


Q Once they had made the determination to review, 


chey did in effect become an appellant body reviewing your 


determinations? 


A Right. 


SOUTHERN DISTRICT COURT KEPORTERS. US COURTHOLSI 
FOLEY s\) ‘ARE. NEW YORK NY abate 


A-876 


jklt 2 Friedman-direct 
Q Who was in charge of this appeal for the Bureau 
of Inspections, do you know? 


A At the time it was, I can't think of his name, 


Glas -- Jack Glashein, G-l-a-s-h-e-i-n, I think is the way 


it is spelled. He was the chief of the appeals office in 
the Bureau of Inspections. 

Q What role did Mr. Charles Van Tassel play? 

A Well, he was an employee of that appeals office, 
and he was the one who was given the assignment of -eviewing 
these appeals. 


Q Do you know if he utilized the notes which you had 


A I couldn't tell you at this point. I don't 
remember whether he did or not. 

Q Did Mr. Van Tassel discuss any of the cases with 
you? 

A I think we had some discussions, and I couldn't 
recall exactly at this point whether we discussed individual 
cases or whether we discussed the whole appeal of an appellant. 

Q Do you know if Mr. Van Tassel discussed with you 
any cases which he considered borderline? 

A I think we did do that. I think we did. 

Q You went into the merits of the case or lack 


thereof? 
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A Well, I gave him my judgment, and then he had the | 
benefit of my thinking on the cases. 

Q Did Mr. Van Tassel let you know who he was 
thinking of upgrading? 

A Not until he was ali finished with his work in 
New York. 

Q When you say all finished, was this prior to the 
issuance of the letters of decision which came out of the 
Bureau of Inspections in June of '67? 

A Yes, I think we had some discussion of some 
«ppellants and sor that may have been bor“. line. I'm sure 
we had some discussions on those.before a decision letter. 

Q Did you express your reactions to the people that 
Van Tassel was thinking of upgrading? 

A I'm sorry, I don't follow that question. 


Q When he said, here is Mr. X, I'm thinking of 


promoting him, what do you think, Mr. Priedman; what did you 


say, did you express your opinion, your views? 

MR. ADAMS: The testimony has been otherwise. 

THE COURT: Did he ask you what you thought? 

THE WITNESS: Not really what I thought. We got 
into the nature of a case, whether we thought that it met the 
criteria of the standard for this grade 12 type case. It was 
that sort of discussion; in other words an exchange of inter- 


pretation, exchange of judgments, so to speak. 
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Q In other words, Mr. Van Tassel, of the Bureau 
of Inspections, was reviewing the correctness of what you had 


done as an appellant body in the Commission and at the same 


time you were presenting your views in discussion with them and 


you had advance knowledge of who Mr. Van Tassel of the Bureau 
of Inspections was thinking of upgrading, is that a fair 
summary of what happened? 

A No. Up to a point, up to the last part, I did not 
really know whom he was going to recommend far upgradings. 

If I gave you that impression, I'm sorry. We discussed those 
appeals, those cases which appeared to present some problems of 
interpretation of the cases, so I gave him the ‘enefit of my 
thinking and all tae information that I had, and then he would 
go back and make hi .vn decision. So I didn't know in advance 
who was coming up for higher grades, no, sir. 

Q Mr. Friedman, I'd like to show you Government's 
Exhibit C, which Mr. Adams and I have agreed to stipulate are 
the notes which were made by Mr. Van Tassel; is that correct, 
Mr. Adams? 

MR. ADAMS: That is correct. 

Q And I direct your attention to page 1, the second 
paragraph from the bottom, which comes under a section refer- 
ring to Mr. D'Amico, and I direct your attention to the 


statement, all of which is not ledgible in my copy, but which 
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begins, Mr. Friedman says that the anti-air smuggling problem 
did not involve anti-something or other, no smuggling. 
MR. ADAMS: International. 
Q International smuggling, no smuggling was reported 
as resulting from this bureau activity. 
I ask you, sir, if you remember how the informa- 
tion contained in that sentence was conveyed by you to Mr. 
Van Tassel. 
A Oh, I'm sure it was done by discussion between 
the two of us, supplemented by my notes which I had which would 
be on my end of the discussion, so to speak. 
Q Then is it not correct that a portion of Mr. 
Var Tassel's determination was based on these discussions 
which he had with you? 


A No, I would rather -- 


MR. ADAMS: I object to that question. It cells 


THE COURT: Objection overruled. What is the 


A I would rather look at it in terms of he was 


getting some additional information that I had which perhaps 


he had not gotten on his own or which he had gotten and maybe 


mine could supplement what he had. 


Q In other words, he was reviewing the propriety of 
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what you had done and you were helping him in his review? 
A No, no, sir. He was reviewing the decision that 


I had made. 


| 
| 


| 


Q He was reviewing che correctness of that decision, 


was he not? 


The correctnesse oi the decision? Yes. That's 


And you were helping him. 
No, sir. 

Q Well, why did you give him the information? 

A I was helping him to arrive at his own decision, 
and for him to do that, he had to have the benefit of all the 
information he could get, either on his own or from whatever 
source and I was just additional source of information for 
him. 

Q You were a source of information? 

A That's right. 

Q Information not contained in your files or 
notes? 

A Well, most of it was in the notes. It was in the 
notes, and sometimes the notes might not have been clear 
or they were shorthand, so to speak, and they would call for 
some clarification and I would supply that. 


Q Se the analysis of the record was a team effort 
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then by you and Mr. Van Tassel? 


A Not fully. It was a partial team analysis. But 


| 
| 


this is only one part of the process. But the evaluation was | 


his. The conclusion was his. He was coming in as the appella 


| 


office to review my decision, and so he had to make his own 
decision, and the analysis was his, supplemented by whatever 
heJo I could give him. 


Q Mr. Friedman, were you aware of the fact that the | 
| 
Immigration and Naturalization Service was conducting its own | 


survey of work being done by its investigators nationwide 
bewteen January 1966 and March of 1967? 
A It is very vage in my mind, but now that it's 


mentioned, I was made aware of it in connection with one of 


the appellants who refused to be interviewed by the represen- 
tatives of the Immigration Service in connection with their 
survey. 

Q Well, I'm referring, sir, to a period that took 


place at approximately the same time that the first audits 


and the appeal were going on between January of i366 and March 
of 1967. I'm sorry, I didn't hear your answer; were you award 
of the survey that was being conducted at that time? 

A I mentioned only after I was informed, I can't 


tell you exactly how it came up, but one of the appellants 


in the first group or the second group, I don't know, but one | 
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of the appellants did discuss with me the fact that he didn't 
want to be interviewed by a representative of the Immigration 


Service? 


Q Mr. Friedman, I'd like you to look at Defendant's | 


Exhibit L, if you would, which is an international memo of 
the Immigration Service, which the government has introduced 
in evidence on stipulation. 

I would like you to refresh your recollection by 
looking at it, and its discussion of the audit of GS-12 inves~ 
tigations cases, Northeast Region, and after, I would like you 
to read the last paragraph on page 5, which says, “The Civil 
Service Commission, New York Region and Boston Region, as 
well as the Civil Service Region representatives in Hartford 
were all contacted. Initially Mr. Friedman (New York Region) 
indicated that he would be available during the New Yor« 
inspection and that Mr. August would participate 
inspection. All others indicated that they would not 
able. Upon contact, however, Mr. August was not available; 
Mr. Friedman came to the New York office on Wednesday, March 
3rd, and Mrs. Macklin briefed him on the approach being 
followed. He stated that this was the approach he would follow 
but saw no need for participating at this point." | 


I would like you to refresh your recollection by | 


looking at this memo and I ask you again whether or not you 
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were aware of the audits which were taking place during the 
- period of time I stated. 
A The paragraph you read indicates that I was aware, 


and I would agree that I was aware at that time. 


Q And , in fact, you were being consulted by the 


immigration Service vis-a-vis the in-house audits that they 


were doing? 
A Well, not consulted so much as being advised of 


what they were doing in connection with the appeals that we 


had. 

Q Do you have any recollection now of exactly what 
INS was doing that they spoke to you about? 

A No, sir. 

Q Would it refresh your recollection if I told you 
that INS was doing a survey of GS-12 positions nationwide 
in order to make promotions administratively independent of 
what the Civil Service Commission was doing? 

MR. ADAMS: Your Honor, I would like to strike the 
last phrase of Mr. Rothstein's statement as to his conclusion 
as to what INS was doing. I have no problem that they were 
making a survey at th is time of GS-12 work. 

THE COURT: Can you reframe that? 

MR. ROTHSTEIN: Well, I'm trying to refresh the 


witness’ recollection to state that the documents which are in 
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evidence demonstrate that INS was making a survey nationwide 
which is discussed in Exhibit L and that as a result there 
were promotions that were made, and I would that the witness 
look at Exhibits N and M also in order to see if he can't 
refresh his recollection about what was going on at the time. 

A Yes, my memory is refreshed. I don't have to read 
it through to know what happened. 

You see, we had this appeal, the first group was 
back in '66, we did have some upgradings recommended both from 
our office and from the Civii Service Commission in Washington. 
At that point or some time after that, the agency, the Immigra- 
tion Service, decided to review all their positions and I| think 
it was done at the suggestion, the strong suggestion of the Civi 
Service Commission in Washington, and to go back a little 
further, we had raised some points with our headquarters because 
we were getting all these appeals, really tying \) «ail our 
resources, and we got in touch, we were in touch right along 
with out headquarters, and we strongly suggested to them, 
strongly recommended that they get the Immigration Service to 
review their positions, which I suppose had not been done 
for some time, to make a survey of these positions and to | 
classify them based on the current assignments, current antciad, 
and this was in response to that kind of a request or a little 


pressure perhaps from the Civil Service Commission, and the 
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survey resulted. 

Now, the survey was not to promote people. That 
is not the purpose of the survey. It was to review the position 
aid to classify them properly. Now, 1f some Came up higher 
grades proper classification, that's all right. If some remaine. 
the same, that is the survey result. And it is all in connec~ 
tion with the agency, his authority to classify their own | 


positions. You see, the law gives them that authority. ‘The 


Commission doesn't give them that authority. 


Q Is it correct that INS was reviewing the amount of 


GS-12 level work performed wy its investigators in the course | 


of this survey and that those who were entitled to higher 
grade levels were to be promoted from GS-ll to GS-12? 

MR. ADAMS: Your Honor, I object to that question 
as to asking Mr. Friedman an employee of the Civil Service 
Commission, what the motives, intentions and purposes of the 
Immigration Service was. 

THE COURT: Did you know that that was what they 


were doing? 


THE WITNESS: I found out much later. 


THE COURT: Then you did not know? 


THE WITNESS: I did not know at that time. 
THE COURT: You learned about it throuch hearsay? | 


THE WITNESS: Yes. 
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Q You subsequently learned about it, is tnat your 
testimony? 


THE COURT: He said he learned some hearsay 


subsequently. He didn't say he learned it. It implies a 
dragnet for all of your question. 

Q Sir, I'd like you tuo look at Exhibit N, and the 
pages are not numbered so we have to look at the dates in the 
upper righthand corner, and in particular I would like you 


to look toward the pack at the page dated June 23, 1967. 


A All right. 

Q Which is a memo from the Regional Commissioner, 
the Northeast Region of the Immigration Service to the Associate 
Commissioner for Management, stating, “As the result of the 
recent reevaluation of the classification review of grading 
GS-12 investigative work, this authorized force for y 
region has been changed as follows," and below ar 
tions of four names of people whowre being upgraded. 


I ask you to look at that and at the same time to 


take a look at Plaintiff's Exhibit number 27 in evidence, whicn 
is entitled, "Northeast Region Percentage of GS-12 Investiga- 


tions Casework Performed by GS-1ll Investigators, 1956 to 


March 1967," computed from cases presented by the districts. 


I would like you to look at that single page. 


you to note, sir, the percentages of time spent on 
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GS-12 level work which is indicated next to each time, and alsp 
to note that no person promoted as a result of this survey 
was performing GS-12 work for anywhere near a majority of his | 
t .me, and I ask you to state whether in your Opinion this 
represents the application of the substantial time rule by 
the Immigration Service in connection with the upgrading of 
the people through the survey. 

MR. ADAMS: I object to that question. None of 
tiie documents that Mr. Rothstein has mentioned have ever as | 
far as I know, been seen by Mr. Friedman. They speak for 
themselves. He is asking for a conclusion on the part of what! 
the Immigration Service again did, and I don't think that the 


conclusion is warranted. ‘The document speaks for itself. 


THE COURT: Whether it is warranted or not is a 


subject of argument from the evidence in the record, isn't 1¢; 
rather than to question this witness about what the Immigration 
Service was doing? | 
MR. ROTHSTEIN: What I'm doing, your Honor is -- 
THE COURT: He was not the Immigration Service. 
4.e@ was the Civil Service. 
MR. ROTHSTEIN: I am asking for an expert opinion 


on whether these documents, which do speak for themselves, estab- 


lish the use of the substantial time rule, the way he has 


described it. 
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THE COURT: You can argue about that if you wisn, 
but I don't think the witness is required to characterize 
the documents of another agency. 

THE WITNESS: Shall I answer or comment, your 
Honor? 

THE COURT: If there is anything that you want to 
comment about that you can explain to us for the sum of our 
knowledge that is other than a conclusion on your part, let's 
know about it. 

THE WITNESS: Well, I would just comment that the 
agency was doing, making this survey as part of its authority 
and its required authority to classify its own positions, and 
this has nothing to do with determining what we do on our 
appeals, you see. 

Q In other words, assuming that the agency was 
applying the substantial time rule, and assuming that they 
were upgrading people with thirty percent, this was being 
at the same time that you were denying appeals of people who 
were doing GS-12 work for as much as forty percent of their 
time, is that correct? 

A Well, what you're saying in effect as I understand 
your question is that the Civil Service Commission was adjudi- 
cating appeals on the same basis for these appeals from Immi- 


gration as it does for other appeals, whereas the agency was 
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| 
doing something else, but until what the agency does came to | 
our attention in some way, either through an appeal or through 
an inspection, we wouldn't be aware of it, and we weuldn't | 
do anything about it. 
QO Were there people by the way -- 


THE COURT: Is there anything on that sheet to 


indicate this is within the exceptions or without the 


exceptions? 
THE WITNESS: It just has a bare percentage. 
. see one, it says sixty-two percent on a promotion, so 
this is one of those that does follow the majority rule. | 
Q Well, I am referring to those men who were listed,| 


A I see only two promotions here, is that right, 


just two? 


Rhodes, Latchford, each one of which is shown to be doing 


grade 12 work for twenty-nine percent of his time on Exhibit 


| 
Q I'm talking about June 23, ‘67, Cooper, Tarrant, 


26. 
A Which names again? Cooper -- 


Q The names that are indicated on the paged dated 


June 23, 1967. 
A June 23rd. 
Q Cooper, Tarrant, Rhodes and Latchford, all in the 


Northeast Region, all performing grade 12 level work for 
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twenty-nine percent of their time, and all upgraded by 
Immigration Service to GS-12 by this document which is 
Exhibit N. 
A Well, I can't tell you what the basis of their 
thinking was, and how they arrived at the use of the exception, 
which is really what you are saying. They used the exception 


rather than the general rule, the majority rule, and I have no 


was. 


| way of knowing what the basis for their use of the exception 


Q But this is at the same time as you and the 
Commission were denying promotion to people doing as much as 
forty percent GS-12 level work? 

A at wasn't the same time. ‘This is after, wasn't 
it, about a year later or something. 

Q When was the final decision of the Bureau of 
Inspections on the sixty-six appeals? Was it in June of 1967? 

A I don't know offhand when the actual date was. 

Q The record will show that it is. In fact, sir, 

if you look at the page immediately preceding the one I 
have directed your attention to, which is dated June 16, 1967, 
you will find the personnel action which upgraded those whose 
appeals were granted. 

A Yes. 


Q And I ask you again sir, whether or not the 


| divergent standards were being applied in the Northeast 
| 
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Region contemporaneously. 
MR. ADAMS: Your Honor, I object. 
THE COURT: Sustained. 
Q Mr. Friedman, I would like to turn now to the 
appeals which were filed in June of 1968. And I ask you, 


sir, what your position with the Commission was during that 


period, and what your function was vis-a-vis these appeals. 


MR. ADAMS: Could you identi y what appeals, by 
whom? Not by name, but just describe the field. 

MR. ROTHSTEIN: For the record, I am referring 
to page 1 of Government's Exhibit B, dated November "68; 
all of whom were general investigators with the Immigration 
Service. 

Q My question, Mr. Friedman, was, what was your 
position at that time and what was your function vis-a-vis 
these appeals? 

A It was the same as it was in ‘66. 

Q Was it exactly the same, the same position, the 
same duties? 

A Yes. 

Q Same functions. Do you know, sir, of your own 
knowledge, whether or not desk audits were done of these 
appellants by rersonnel of the United States Civil Service 


Commission? 
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A Well, I think they were, because I have seen the 
log, as I mentioned, when we get an appeal, my classification 
c’erk used to log it in, and that log would indicate the data 
received and other information, including whether a desk 
audit was made and the date of the desk audit usually, so 
I have seen that, and from what I have seen, it ‘ndicates to 


me, to my memory, anyway, that we did make audits. 
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MR. ROTHSTEIN: I would move to strike the 
answer, your Honor, as not responsive. I asked if he knew 
of his own knowledge whether or not such audits were made. 

THE COURT: He says from he he has seen, those 
were desk audits. Isn't that his own knowledge from what 
he saw? 

MR. ROTHSTEIN: He seems to remember seeing 


a log of some kind which we don't have before us. 


THE COURT: Why don't you ask him about the 


Q Mr. Friedman, is that your statement you just 
made your conclusion based onsome documents you have 
reviewed at some point subsequent to the appeals in '68 
or is it based on your own recollection of the fact that 
audits were done by the Civil Service Commission? 

A Well, I don't have a very clear recollection 
of that '68 appeal, the group appeal in '68. but after 
I saw the log, that sort of jogged my memory. And if the 


log said that we made audits -- and also I saw the ietters 


of decision that we wrote after i.e '69 appeal, and they 


indicated audits, and those two pieces of information to 
me would be a pretty clear fact, to my mind, that I had 
made aud‘ts -- that somebody made an audit. 


Q When did you see these logs that jogged your 
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memory? 

A I saw them in Mr. Adams' office. 

Q How long ago? 

A About a week or two ago. 

Q You, sir, have no independent recollection 
any kind, do you, whether or not audits were made? 

A Not really, no. 

MR. ROTHSTEIN: I would move to strike the 
witness' answer as speculation. 

THE COURT: Motion denied. That always 
happens when you refresh recollection from something. 

The witness has said that except for the logs, 
which jogged his memory, he wouldn't remember it, he has 
no clear recollection. But with the logs he now remembers 
it. 

Have I stated what you told me? 

THE WITNESS: Yes. 

THE COURT: The lawyer is saying that even 
with the logs you don't remember the audits. Is that the 
fact? Or is it the fact that with the logs you do remember 

“we audits? 
THE WITNESS: Well, I don't remsmber any 


specific audit, only the fact that we made them. 
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BY MR.ROTHSTEIN: 


Q How did you make them? How were they made? 


A Well, as I say, I don't remember the specific 
audits. But I'm saying we made them because there is 


information in, the case that we did. And we would make 


them the same way as we did the first group. 

Q Do you know who did it? 

A It would be indicated in the log, again. 

Q Do you remember of your own knowledge at this 
point who did the audits? 

A No, sir. 

Q Do you know how long they took? 

A No, sir. 

Q Do you Know where they took place? 

A At the Immigration Office. 

Q Do you remember that or do you just conclude 


that based on the fact that audits were done? 


A Well, an audit would mean, by very definition 
it would have to be, at the work site with the appellant. 
So it could only Lhe at the Immigration Service. 


Q Isn't it a fact that you were merely inferring 


from the use of the word "audit" in the opinion letters 


that such audits were in fact done at the Immigration seneien) 


the same way they had been done in ‘66? 
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No, sir. 
Q But you remember nothing at all about how the 
audits w _: : done, who did them, who was spoken to? 
A No, sir. I doen't. 
Q Why is it, Mr. Friedman, you remember so 
clearly what happened in 1966 but not what happened in 


1968, two years later? 


A I don't know. One reason may be is that it 


was a much larger group, that the first group sort of 
got etched in my mind a little deeper than the second 
group, which was sort of anticlimatic, so to speak. 

Q Do you remember at that time having a conver- 
sation with a Mr. Opolion, one of the general investigators 
who had appealed? 

A The name seems familiar, but I couldn't 
recall having an interview with him or anything of the 
sort. 

Q Do you remember having a conversation with 
any of the appellants in which that appellant expressed 
dissatisfaction at the fact that audits were being done 
by the Immigration Service and not by the Civil Service 
Commission? 

A I recall one such incident. I couldn't 


recall the name of the employee. But I know it happened, 
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because I did get there -- I couldn't recall whether it 
1 appened on a telephone call to me from this appellant 
Or whether it happened when I was in the Immigration Service, | 
speaking with him or with someone else and it came over. 

But I recall the incident. 

Q Well, to the best of your recollection would 
vou tell the Court everything that was said by this dis- 
gruntled investigator and by youself, either on the tele- 
phone or in person? 

A Well, he indicated that the Immigration Service 
was making a survey or review of his position and other 
positions and that they wanted to interview him, to make 
a desk audit and he refused to speak with any representative 
of the Service, he didn't think they would do right by his 
job; he felt that he wouldn't get the kind of treatment 
that he wanted by speaking with the Service representative 
and he would much rather speak to a Commission representa- 


tive. 


Q Mr. Friedman, I would like you to take a look 
at Exhibit B, pages 112, 113, and 114, which consists of 
a request by the Immigration Service to the Civil Service 


Commission for more time to conduct audits in connection 


with the appeal. I ask you to read through those three 


pages and I will then ask you if this refreshes your recollectio. 
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at all about what happened during the period. 
(Pause) 
A Yes. What happened was that when we received 
this second group of appeals we treated them the same as 
we do other appeals. I mean, we log them in and send the 


letters of acknowledgment to the appellants at the 


agency, and we requested certain information from the 


appellants and the agency, and one of the important 

pieces of information which we would ask would be an evalu- 
ation by the agency of that position, telling us how and 
why they arrived atthe present classification. 

And if the Service, the Immigration Service, 
didn't feel they had an answer for us, if they had an 
evaluation that was current which we could accept, so they 
decided to review those positions by surveying them at 
that point. 

Q Did they send to you the results of their 
audit? 

A I don't have any recollection of that. jb a 
we were asking them for an evaluation of the positions 
then they might have done it by sending us a copy of the 
results of their survey or by individual evaluations for 


the appellants involved. But I couldn't tell you which 
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But you are certainly not ruling out the 
fact that they might have sent in the audit results of 
what they had done. 

A That's right. 

Q Sir, I would like you to look at Exhibit 6, 
pages 18 to 22, which is the same exhibit you have in 
front of you, and I ask you if this refreshes your recol- 


lection and if you now remember receiving the audit 


results which are contained in those pages from the Immigration 


Service. 

A No, it doesn't refresh my memory. It is 
still the same. I just have no recollection of having 
seen a report or survey report. 

Q Do you still believe or remember that the 
Commission made its own audit of these appellants? 

A Well, other than the information that I 
mentioned I saw, which seemed to indicate to me pretty 
positively that we wouldn't say in our letter of cecision 
that on the basis of an audit we come to a certain con- 
clusion -- we wouldn't say that unless we made an audit. 

Q Isn't it possible that the word "“audit"was 
predicated upon the audits done by the Immigration Service 


which were sent to you? 
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A We would so indicate in the letter of 
decision, and we haven't shown that, we haven't said that. 

Q I ask you then, sir, how you account for the 
fact that the audits which were done by the Immigration 
Service are part of the administrative record in this 
case but the results of the audits done by the Commission, 
which you feel were done, are nowhere to be found in this 


record which was certified to the Court by the Civil 


Service Commission. 


A You mean the notes of the audit? 

Q Whatever documents -- 

A What administrative record do you mean? 

Q Well, you see before you the results of the 
Immigration Service documents. I ask you why the administra- 
tive record does not contain similar results of the audits 
which you believe were done by the Civil Service Comission. 

A Well, the only record of thos audits would 
be in the notes that the classifier took, whether it was 
I or the other classifiers, and this would be the only 
record of the audits. 

Q Why wouldn't those notes be preserved and 
made part of the administrative record? 

A I really can't tell you. 


Q No answer? 
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No answer. 


MR. ADAMS: He just said he couldn't tell 


THE WITNESS: Well, that's my answer, that 
I couldn't tell you that, I couldn't answer that. 
Q But yet the results of the audits done by the 


Immigration Service were preserved, they were made part 


of the record and they were certified to this Court by 


the Civil Service Commission. 
A This was Washington, now. I don't think that 

our office in the region preserved them. I don't think 
we had this record. This is from the Commission in 
Washington, and I couldn't tell you what they retained and 
how long they retained them. Apparently they retained some~ 
thing. But our office did not, here in New York. 

THE COURT: Are you about through or do you 
have some more? 

MR. RCTHSTEIN: I have one area to go into 
and I'll be through within five minutes. 

THE COURT: I'm not rushing you. I just 
want to know whether you want the witness for a length 
of time. 

MR. ROTHSTEIN: No. I think it will just be 


about five to ten minutes. 
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THE COURT: Have you got any cross examination 
of this witness at this stage of the proceedings? 


MR. ADAMS: Your Honor, a very short one. 


I might suggest that I had prepared a lengthy direct 


examination -- 

THE COURT: I'm not interested in any of that, 
Mr. Adams. The only question I'm irterested in at the 
moment is, the reporters have been working without a break 
for the whole morning and I'm prepared now to give them 
a recess if this thing is going to goon. 

MR. ADAMS: I was going to suggest, your 
Honor, that I think Mr. Rothstein has covered most of 
what I intended to cover. If we want to take a break, 
I would shorten my cross examination. I would make sure 
I wasn't going to be repetitive. I do think I have about 
ten questions, but certainly no more than that. 

THE COURT: Well, go ahead,then. 

Q Mr. Friedman, in the course of the evaluations 

wich you did of the investigs*ors in New York, and I'm 
referring to all of the evaluations, in the course of 
them did the occasion ever arise where work which an 
employee claimed could be of a GS-12 caliber was removed 
from him by the employing agency prior to the audit which 


was done by you? 
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Yes, there were cases like that. 
Do you remember any specific occasions? 
No, sir. 

Q Does the name Joseph D'Amico refresh your 
recollection? 

A The name sounds familiar, but I couldn't recall 
the events that are associated with that name. 

Q When such occasions did arise, and you 
testified that some did, what policy on how you would treat 
the work that was removed prior to the audit? 

A Well, if they weren't a part of the employee's 
current assignment, we didn't give much weight, we couldn't 
consider them. We had to consider what was actually in 


she appellant's assignment. 


Q Just so I can understand the policy, the rule 


that you applied to the situation, will you tell me if 
this is a correct statement of what you would do? 
Assuming that an employee had a case that 
‘e believed was a GS-12 level case, that he was working 
on for a majority of his time for a period of a year. 
He filed an appeal. You then made an appointment to 
audit him, and ten minutes before you walked into the 
room to look at his cases management removed the case from 


him. 
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I ask you if that situation, under the policy 
which you applied, would or would not have considered 
that case a part of his current work loan. 
A If it happened ten minutes before the audit, 


I would consider it as being part of his work load. 


Q If it occurred ten minutes before. Suppose 


it had been taken away the day before you audited hii? 

A Well, when I made the audit, I tr°ed to 
give the employees the benefit of the assignments they 
had had at the higher grade levels. I wasn't trying to 
take anything away from them, obviously. 

And if they had had some graded 12 assignments 
up to very close to the time of the audit, they would get 
credit for that. 

Now, what happened in fact was that ev 
though we would give them credit for that higher «gr 
assignment, and even if we recommended a higher grace 
based on that, the agency would have roughly eight weeks 
time within which to put our decision into effect. 

During those eight weeks many things could 
happen. One of them would be the agency would decide to 
change the way they assign the work, and at that point 
they could take aw ~ the grade 12 assignments. 


So, regardlessof what we did based on what 
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he did up to the time of the audit, this wouldn't 
necessarily result in a grade 12 for the appellant. The 
agency still is within its management prerogatives tc 
take away that assignment and the employee wouldn't 


have the grarte 12 work any longer. 


Q Are you saying, sir, that under the policy 


which you were applying, if work which an employee had 
Leen working on at the time of his appeal was removed, 
it still should have been considered? 
A I'm trying to recall what we did and I think 
we would give him credit for that work. 
Q This would be the proper thing to do, then? 
A That's the way we would do it. 
Q To give him credit for work removed. 
A If it was a question of the removal up to 
the time of the au../t. 
MR. ROTHSTEIN: May I have just one moment, 
your Honor? 
THE COURT: Would you like to go over and 
check your notes and pick up at 2:00 o'clock? 
MR. ROTHSTEIN: I think that might be a good 
approach. 
THE COURT: All right. We will recess now 
for lunch until 2:00 o'clock. 


(Luncheon recess) 
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SAMUEL FRIEDMAN, resumed. 
DIRECT EXAMINATION CONTINUED 
BY MR. ROTHSTEIN: 

Q Mr. Friedman, before the lunchbreak you testified 
that in the case of work that had been removed from subsequent 
to appeal but prior to the audit, that full credit was given 
for the work taken away. 

THE COURT: What he said -- you know I don't like 
this business of amplifying a witness' statement inadvertently 
or otherwise. I think what he said was that he attempted to 
give credit where the removal was reasonably contemporaneous 
with the time of the audit. 

Now you have added something else, full credit. 

I don't understand what full credit means. T Seite te the 
other way. I took it that th. witness did not take dway trom 
aman a case that contemporaneously had been removed from his 
control 

Now let's keep within the framework of the 
testimony. 

Is that substantially -- did I repeat substantially 


what you have saiu, in substance? 


THE WITNESS: That's right, yes, your Honor. 
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THE COURT: All right. 

Q Well, Mr. Friedman, maybe what would the cut-off 
point be in time as to when you would give credit for a case 
taken away when you wouldn't have? } 

A I recall, I think I would Stick within a few months, 
a month or two of the audit date, the audit time. 

Q Well, what would determine a cut-off point, when 
you say a month or two, is there a rigid rule or is it just 
how you felt about a particular man's work? 

A No, there wasn't any rigid rule and it wasn't 
how I felt about any particular man's work or individual. If 
I took one approach, I would apply it to all of the appellants 
whom I was considering, whose appeal I was considering. 


Q Did the Commission have any official policy vise-a-} 


vis giving credit for work that had been removed following an 


appeal? 

A No, sir. 

Q I would like to direct your attention to Plaintiff's 
Exhibit 1, which is a letter from Alvin WwW. Norcross, Acting 
Director of the Bureau of Inspections, to Mr. Kenneth J. 

Stallo, Director of Personnel of the Immigration Service, and 
I invite your attention to the next to the last paragraph on | 


page 3, in which Mr. Norcross states "When matter such as 


maldistribution are acted on only when an employee files an 
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enneal based on a long - period of time performing a higher 
grade work, equity is not served, because it denies the employee 
pay for work a3signed from or with the consent of management." 
| 
An* T a. : “ou, based on that statement, was it not! 
the official poli«. she Commission not to give any credit | 
at all for work wh!) +: has been removed from an employee followin: 
his appeal, put “rio: to his audit? | 

A Th. r@ ws no such policy, and I don't read that 
policy in ° sa: .nee.that you read or-paragraph you read. 

Q pore) . you interpret the statement that it denies 
an employee ioe fox; work assigned from or with the consent of 
management? How else could it deny him pay except by thu 
denial of his appeal? 

A Well, what this means simply is that if an agency 
is going to manage its work in such a way th°t it assigns 
duties to employees and those assignments result in certain 
grades, and if upon review the agency finds that those grades 
would not be what they really had in mind in terms of the manage- 
ment of their function, they should take steps to rearrange | 
their dities, to rearrange the assignments so as to get the | 


kind of organizational structure and the kind of work assign- 


ments they would like, but they shovld not wait until the thing 


This is what it means. What Mr. Norcross is 
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actually saying there is why do you have to wait until an 
appeal is filed before you organize your work the way you 
want it. 

Q And your testimony is that there was no official 
Commission policy then, it was just the way you felt about a 
yarticular situation? 

A Well, there was no official policy and there was 
no feeling, it was a matter of judgment as to how much credit 
to give and how far back, and having come to that kind of 
conclusion, that kind of a judgment really, I would apply the 


same thing to all the anvpellants. 


Q You tesitifed this morning, Mr. Friedman, that you 


| 


made a mathematical computation in 1966 to determine whether ar 


not fifty-one percent of time was spent by the appellants on 


GS-12 work. Is that a fair characterization of your testimony}? 


' 
| 


A Yes. I tried to arrive at that computation, yes. 

Q Was such computation designed to take into account! 
all of the man's work? 

A I'm not sure I know what you mean by "2ll of the 
man's work." All of his cases? 


Q All of his cases. 


A Yes. 
Q What period of time did you look at, how far 


back did you go in evalutating the man's work load in order 
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to apply the majority time rule? 

A I think I started out with the premise of about 
six months, six months. And then I found in some situations 


that some cases had been taken away so that the time span woulti 


have been a little longer than that, and I extended it, so 


I think roughiy I used almost a year as a period, nine months 
to a year as the work timeframe within which I consider the 
cases. 

Q Did the timeframe vary from appellant to appellant? 

A No.. No, I applied the same frame. 

i“. Didn't you just say that you started with a six- 

concept and then you expanded it in certain cases? 

A T> all -- I expanded it to include all of the 
appellants. I did not apply six months to one or more 
appellants, then nine months to another appellant. 

Q When you started gathering information from the 
appellants, how far back did you go in determining what the 
case elvel was that they were working on? 

Well, I used about a nine-month period. 

A nine-month period? 

Y3s. 

How many cases were involved on the average ina 
nine-month period? 


A I don't know. It varied. Some had large numbers, 
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others smaller numbers. I really couldn't give you a tiyure. 

Q Would you say that fifty cases would be about the 
average, in that. order, more or less? 

A I can't tell you. I don't know. 

Q It is your testimony that you made a mathematical 
computation based on each and every case that was assigned to 
each and every investigator? 

A Yes. I considered each of the cases within that 
timeframe and I tried to arrive from their diaries, the 
assignment dates and completion dates and how many hours had 
been spent on each of these cases, to arrive at my figure for 
the time. 


Q How many cases would you say you considered in 


MR. ADAMS: I object. He is trying to get 
around the question that has already been answered twice and 
he doesn't understand, he doesn't know. 


THE COURT: He may answer this one. Do you know 


with any mathematical certainty or approximation, now many 


cases of that kind you considered? 


THEWITNESS: No, sir. I really couldn't answer 


THE COURT: All right. 


Well, could you approximate it at more or less 
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than a thousand cases? 
A Less than a thousand. 
Q Less than a thousand cases. 


Now, you have testified this morning that you have! 


computed into this mathematical formula, annual leave and sick 


leave that had been taken by the investigator during the 
period that you were considering, is that correct? 

A That's right. 

Q How did you determine how much annual leave and/or | 
sick leave each man had taken over.the subject period? 

A By asking them. 

Q When did you ask them this? 

A During the audit, the desk audit. 

Q So it is your testimony that you asked each man 
whom you audited how many days of annual leave and how many 
days of sick leave he hac taken over the nine-month period you 
were considering? 

A I would say that I considered it in each case and 

. have getten that information at some point during the 

*» or the interview with each appellant. 
Do you remember asking questions to that effect? 

A I do not remember that. No. 


Q So then you are just assuming that if you got it 


you would have gotten it during the interview? 
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A We, ., it is more than an assumption. I wouic get | 
it -- this would be the only place I would get it or the 
jonly time when I wouid get it would be during the interview. 
did not consult any records in any personnel office, if that ig 


| 
what you mean. 


Q In the event that you neglected to ask a man how 
many days he had taken of sick anc how many days he had taken 
of annual leave, is it your testimony that you would not then 
go to the personnel folder or ask the Immigration Service to 


go to the personnel folder and tell you how much time the man 


jn fact had taken? 
A To answer the second part of the question first, 
I did not go to the personnel office or to the administrative 
office to inquire about the leave record of any one appellant. 
I might add, in some of the cases it wasn't too 


nertinent, the leave record wasn't too important, because the 


nature of the cases were obviously not grade 12 calibre to | 


me, so it didn't matter whether there was a little extra time 


or less time, they wouldn't add up to a majority time, you see 
Or if there was any question, I had to cet that information. 
Q When they told you how much time they were spendin 


annual and sick leave, did you put that information in the notes 


A I don't recall that. I couldn't say. 


that yu took? | 
! 
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Q Mr. Friedman, if they gave you information regarding 
the number of days they took off, and you entered the figure in 
the computation, you did have to write it someplace, did you 
not? 


Yes, sir. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOI!S! 
FOLEY )QUARE, NEW YORK. NY — 791-1020 


A-915 


45° 
"Giw l Friedman - direct 


@) And it is your testimony that you don't know 
whether you put it down with the notes you were taking at 
the time of the interview or whether youwrote it somewhere 
else? 

A Oh, no. I would have it in my notes. If I 
took the information, as I said, in some cases I weuldn't 
have to delve into that area because it didn't make 
any difference becar3e the caliber of the cases weren't 
Grade 12. 

But if there was a question of coming up with 
4 percentage of time that was valid, pertinent, I would 


make a note of it someplace, and this would have been 


in my notes, yes. 

Q Didn't you tell me this morning that you 
computed a percentage of time in all cases? 

A Yes. 

Q Are you changing your testimony now to say 
that you only did it in certain cases, when you believed 


cases to be of a Grade 12 caliber? 


A Let me amend that by saying I did the computation 


where they were essential to determining the grade. If it | 
was not essential, if it made no difference in terns of 


percentage, I didn't. 


Q Just so the record is clear, you wish to change 
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the statement that you made this morning that you made 
computations in each of the 52 cases and to now testify 
that you only did it in cases where you thought there was 
a question? 
ADAMS: I don't think that is what he said. 
ROTHSTEIN: Yes, it is. 
COURT: I don't want any discussion between 
the lawyers. ‘ 
object? 
MR. ADAMS: Yes, I object. 
THE COURT: Overruled. I'm not overcome by 


any forensics, you know. There is no jury sitting there. 


A I think I am getting a little bit of semantics 


here. I did come to a calculation in each case because 

I had to do that in order to determine if the employec, 

tne appellant, was spending a majority of his time on Grade 
12 work. 

What I said then was that I didn't devle too 
deeply into the leave question where it wasn't too appropriat:, 
too pertinent. But I would still have the percentage of 
time figured cut in some way to tell me if there was a 
majority of time being spent on Grade 12 work. 

Q Are you saying you arrived at exact percentages 


in each case or you didn't arrive at exact percentages 1n 
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each case? 

A I did. 

Q You did. I ask you, sir, how in the world 
it is possible to arrive at an exact percentage of time 
worked at any level of case based on the hours that the 
man has told you if you don't know the total number of 
hours that the man was on the job during the relevant 
period? How is it possible to make any kind of accurate 
calculation without that information? 

A I would say that I got that information in 
case where there was 2 question of whether there 
majority or not, a majority of his time or not. 

Q Are you now saying that there were certain 
cases where you made no exact calculation and just deter- 
mined that Grade 12 work was being done for less than 50 
oercent of the time? 

A No. I have to go back again. I did inake a 
calculation at some point so I could arrive at a determina- 
tion of whether the employee was spending a majority of 
his time on Grade 12 work. 

And to arrive at that I must i:ave used all 
the information I could get, including the leave. 

Q But you just testified, Mr. Friedman, that 


you didn't have the leave information in all cases. Is 
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that correct? 

A In some cases I didn't. 

Q So that in those cases your percentage 
determination could have been totally inaccurate, could 
it not? 

A It would be accurate in terms of the majority 
or not the majority. 

Q How could it be, Mr. Friedman? If you were 
looking at a nine-month period and you found that a man 
spent a certain number of hours on GS-12 level work that 


you calculated to be, let's say, 40 percent, how could you 


know that was accurate without knowing whether or not the 


man had been sick for two months or wrether or not the 
man had been on annual leave for a month or whether or 
not the man had taken leave without pay or been giv 
administrative leave or been away from the job fo: 
reason which would have diminished the total number of 
hours which you used in determining the percentage of 
Grade 12 level work? 
How could you do that without knowing how 

much time the man had taken off? 

A If it was a 40 percent or more question, I 


would have a problem without the leave, and I did get 


the leave in those cases. I'm talking about cases where 
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I examined the case load and in my judgment it didn't Look 
like there was more than ten or fifteen or such small 
percentage of time on Grade 12 work and, even if I gave 
him credit for all the leave, it wouldn’t build it up more 
than at, well, ten percent or fifteen percent, it would 
still be fer away from the majority. 

And that's why it wasn't too pertinent to 
yet the exact figure on leave, because it wouldn't raise 
it up to a majority under any conditions. 

Q Do you know if you got that information from 
Mr. Kavazanjian, who you interviewed in Julv? 

A I think I did. 

Q I would like you to look at Exhibit F, 
again, your notes, and show me where in the notes you 
indicated how much leave Mr. Kavazanjian took. 


{Pause) 


A This would be the same problem we had before 


with the figures on the case load, where I wasn't able 
to find any time breakdown in these notes either, 
is that right? 


I don't see any reference to it in these 


Q You stated before that if you had had asked 


such questions they would have been in your notes, the 
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responses would have been in your notes, wouldn't they? 


AD Probably, yes. 


Q Now, at the time you saw Mr. Kavazanjian, 
had you determined yet whether you were going to apply 
the majority or the substantial time rule? 

A Yes. I would apply tle general rule, which 
would be the majority rule, yes. 

Q Sothat is it true then that at the time you 
did the interview with Mr. s«vazanjian in July that your 
mind was closed on the issue, that you were applying the 
majority time rule and na@ the exception provided in the 
Commission's guidelii 2s? 

MR. ADAMS: Your Honor, we have had con- 
siderable testimony on this. I object. 

MR. ROTHSTEIN: I am going to relate it to 
what the witness just testified to. 

THE COURT: I have asked you gentlemen not 
to discuss your purposes, intents or portents. The objec 
is overruled. 

A My mind was not made up. I was only using 
the general rule, as I mentioned his morning I would in 
any appeal in the absence of the criteria for an exception 
to the general rule. 


That is, the majority rule would apply, and 
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this was the position that I had or the approach that | 
had. It wasn't anything new or different or biased on 
this appeal. 

Q When was your mind absolutely made up on the 
issue of which rule was going to be applied? 

A It was not a question of my mind being made 
up. It is like asking me when did I decide which standard 
I had to use. If there is an appropriate standard, that's 
what 1 have to use. And if there is a guideline or a guide, 
a rule which says the majority time is what governs in 
mixed grade positions, I would have to use that. 


So it wasn't a question of making my mind 


Q Didn't you testify this morning that there 


was also an exception and that part of your determination 


would be whether the general rule or the exception was to 


apply under the facts and circumstances in New York? 
Is that a fair characterization of your 
testimony this morning? 
A I would have to determine when it might be 
applicable to apply the exception, yes. 
Q Is it correct then, based on your testimony, 
that all through these audits there was still a chance 


that you might be Dlying the substantial time rule? 
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No. 
At what point did you rule out the exception? 
a A Almost at the beginning of the appeal, because 
the nature of the operations in the New York office, the 


size of the »ffice, the nature of the function, was such 


| 
| 


that the conditions or the criteria which might be applicable | 


to an exception wouldn't apply. 


Q So that you ruled it out before you even 


spoke to all of the appellants and found out from them what 


they did and how it related to the total picture in the 
office, is that correct? 

A It is n°*t quite that way. In the absence of 
any specific information or organizational structure of the 
agency which would lead one to make an exception, there 
wouldn't be any basis for me to use other than the majority 
time rule. It wasn't a question of making my mind wu). 

It is like applying something which exists. There is the 
rule you have to follow. 

Now, if there is goin~ to be an exception, 
I have to find this out. And the audits were to help me 
do that. 


But I'm not saying my mind was made up that 


there could not be an exception wider any conditions. 


Q At the time you spoke with men whom you did 
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ot ask what or how many days they had taken of annua: and 
sick leave, is it fair to say that with regard to those 

men u had determined that his substantial time rule could 
not be applied no matter what? 

A Well, I wouldn't say "no matter what." The 
nature of the assignments there, the nature of the office, 
the sizevof the office and the way the work was assigned 
didn't seem to me to lend itself to use of the substantial 
exception to the majority rule. 


Q By not determining the amounts of annual and 


amounts of sick leave, did you in effect make it impossible 


for yourself to apply the substantial time rule? 


A No. The leave was used only where it was 


pertinent. And if there were situations where the percentage 


time on Grade 12 work was so little, the leave, whether 

I include it or excluded it, wouldn't have changed the 
percentage by very much. 

Q When you say “a little," do you mean by fifteen 
percent, in that order? 

A Ten, fifteen. 

Q So couldn't that fifteen percent easily have 
become 25 if a man had told you that he was out of the 
office three months out of the nine months? Is that 


mathematical possibility? 
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A It could. But that wouldn't change the use 


of the majority time rule, which was still applicable. 


A But my question is, by not getting that infor- 
mation, you made it impossible for yourself to apply the 
eubstantial time rule. 

A No. What you are asking me to do is to 
trace through the process of arriving at a judgment, and 
I consider many things in doing that. And I considered 
the kind of cases and the time and kept in mind the fact 
that I had to apply the criteria and the standards, and 
also that the majority rule was applicable, and I didn't 
just take a time figure, a percentage and mathematically 
figure it out like sou would on a slide rule. It wasn't 
that kind of an operation. 

You had to consider the total function, the 
total job, the total setting in which the job operated, 
the way the ussignments were made, the way the office was 
organized. I did ail those things, not at one time, but 
I considered all those things and then I arrived at a 
conclusion. 

Q Mr. Friedman, do you know of any authoritative 
sources in the field of Civil Service who recommend the 
utilization of the substantial time rule in all mixed 


grade positions? 
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You mean to eliminate the majority time rule? 
Q To use the substantial rule at all times. 
Q Well, I don't know of any authorities. But 
there are many writers in the field who think that a 
position should be classified on the basis of the highest 
‘unction, the highest grade function performed regardless 
of time. 
This is more so in the blue collar trades, 


where there are quite -- well, I think most union agreemen.s 


would include such a provision, that you have to compensate 


the employees if they work out of title, at a higher title, 
if they perform a higher grade, a higher pay function you 
have to pay them at the higher pay. 

This is true of the blue collar trades, 
it was true of the Post Office system, and in many parts 
of the private employment sector this is true. 

But in the federal government, as far as the 
positions under the Classification Act go, the Civil 
Service Commission's policy is still the same and no 
authorities have recommended any changes that I know of. 

Q When you say there policy is the same, that 
is, the policy which does permit for classification based 
on substantial time. 


A As an exception. As an exception. It makes 


SOUTHERN DIS) hI) COURT REPORTERS US COURTHOI! yt 


A-926 


jgjw 12 Friedman - direst 
a difference whether it is an exception or wheth:r it is 
the practice. 

Q What purposes are served by the utilization 
of the substantial time rule, in terms of the items of 


Civil Service policy? 


A I think I mentioned this morning that in 
some small offices, where they don't have more than one 
or two employees with the qualifications they need to 
perform the higher level work, they would be handicapped 
if they didn't have this one or two employees availabJ.e 
with these higher skills and higher qualifications to 
carry out the higher gra¢é* ‘unctions. 

Q Is it also a ‘tte designed to prevent the 
exploitation of employees by management under a system 
where work is carefully assigned so that no one employee 
has 51 percent of his time spent on GS-12 cases and so 
the agency can reap the benefit of having all of its GS~-12 
work done without paying anybody at GS-12 level? 

A Well, that's a possibility, and the rules 
are not designed merely to prevent exploitation, if you 
want to use that term, of that sort. There is recourse 
under the Classification Act for appealing the classification 


if an employee feels he is being exploited and given higher 


grade duties without being recognized by a higher grade. 
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2 If, in an orifice as large as New York, manaye- 


me t assigned work so that no one has more than 50 percent 


and the employee appeals to the Commission and the majority 


ime rule is employed by the Commission, what reuress does 
the exploited employee have? 
THE COURT: Why do you call that exploitation? 
MR. ROTHSTEIN: It is exploitation in the sense 
that, if there is a GS-12 in a standard and if management. 
assigns work so that nobody has a majority of time, they 
are getting the benefit of having their GS-12 work done 
without having to pay anyone for either having the qvalifi- 
cations to work for GS-12 level or for working there, which 
I think in our opinion circumvents the purpose of the 
law and the purpose of the standards. 
THE COURT: All right. You can argue that 
in your briefs. But that's a social philqsophy and not 
the administration of the classification system. 
Q Mr. Friedman, is it true that the Civil 
Service Commission oversees the classification program 
which any federal agency puts into effect? 
A Yes. 
Q And how do they go about this supervision, 


overseeing? 


A Well, in the Classification Act, which I said 
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delegates to the agencies the authority to classify its 


positions, there is a provision there which provides that 


the Civil Service Commission will review from time to time 

the manner in which the agency is exercising its authority. 
And the Commission does this by making an 

inspection, by visiting the agency, inspecting the classifi- 

cation program. And they do it indirectly through the 

appeals procedures too, where the employee appeals, and 

this is sor’ of a check on the agency. 

Q But there is a supervision indepeadent of the 
appeals provision, is there not? 

A Yes. That is the inspection process. 

Q Now, this morning I asked you about the up- 
grading which was done by INS as a result of the audit done 
in the spring of '67. I directed your attention to 
Exhibits N, M and P, showing people with certain }wecent- 
ages which were under 50 percent who were upgraded, and 
you responded, saying in effect, and I don't want to 
mischaracterize what you said, but I believe the effect 
was that that was the agency's business, they could do 
what they wanted to do, it had nothing to do with an 
appeal. 

Was that in effect, in essence what you said? 


And if not, could you correct that? 
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A No. I said that the agency in exer ising its 
authority to classify positions, and also using its 
authority to determine how to nake assignments, had to 
determine that this was the way they were going to make 
assignments, first: 
These cases will be assigned to svch and such 
emp: .oyees. 
And then also they decided that it would be 
to their advantage management-wise, it would help their 


function, to set up some Grade 12 jobs and use the sub- 


stantial time rule where they felt they had an appropriate 


exception to the majority rule. 
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Q You have characterized what they did as the 
application of the substantial time rule, then? 

A That's right. 

@] Do you know whether this was done with the 
knowledge and approval of the Civil Service Commission? 

A The Commission wouldn't have to approve <=t, and 
they wouldn't have to have the advance knowledge because the 
agency was acting within its own authority under the Classi- 
fication Act. 

Q But it is true that the Commission did have a role 
in these particular promotions, did they not, based on “he 
dt tument I showed you this morning in which your name appeared 
ag having been consulted? 

A They would have a role after the fact, on an 
inspection which might occur any time after the reclassifica-~ 
tions. 

MR. ROTHSTEIN: I have no furtner questions. 
THE COURT: What I would like to know is at the 


time that you were doing the audit of Mr. Kavazanjian, did he 


at any time tell you that he had been away from his duties for 


any significant period or that he had been out sick or that he 
had been taking his leave rather than working on government 
business? 


THE WITNESS: I don't recall that offhand, your 
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THE COURT: If there had been any significant 


| 
| 
| 


absences from the job such as posed by counsel, where somebody 
was away for two or three or four months, as he indicated by 
one of the early questions, would you have expected the man 
taat you were auditing to have told you, "I am sorry, my 
record doesn't have a lot of work to show for it, but I was 
sick for two or three months;" would you have expected that 


volunteered information? 


THE WITNESS: I think this actually came up ina 


few instances. I wouldn't expect it, but I think it did come 
up several times. 

THE COURT: Now suppose the situation as posed by 
counsel, you had this meeting with Mr. Kavazanjian in June, 
you say, of ‘66, suppose the only work that he had done was 
about *wo weeks' work in January and it was all grade 12 work 


so that one hundred percent of his work was grade 12. 


Would he have been entitled under any concept of 
classification to a grade 12 classification? 
THE WITNESS: No, sir. 
THE COURT: Why not? | 
THE WITNESS: We would have to have had to apply 
some logic there, and not give a grade 12 for one month or 


two months' work at the grade 12 level out of the year. we 


$——= SS ——SOOSXEO aeaeiV'vwe 


would hold that in abeyance and not take any action on it, 
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change it, until such time as there was 4 better picture of 
the assignments. 


THE COURT: So what you were doing was appraising 


nis overall performance rather than any fraction of the period? 


THE WITNESS: In effect. that's right. 
{HE COURT: Mr. Adams? 
MR. ADAMS: Just a few questions. 
CROSS EXAMINATION 
BY MR. ADAMS: 

Q Mr. Friedman, does the Civil Service Commission 
have any responsibility or authority to direct an agency to 
assign work to particular people and not to other particular 
people? 

sir. 

many classification appeals, individual 
appeals did the regional office in the New York Civil Service 
Commission have on an average, per year, during the 1960s? 

A Oh, roughly about two hundred a year. 

Q Was it your responsibility to adjudicate or 
assist in the adjudication of the majority of those appeals? 

A Yes, sir. 

Q How many of those appeals, if you know, Mr. 
Friedman, did you as a matter of Commission policy apply 


anything other than the majority time rule? 
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None that. I know of, offhand. 
You testified, Mr. Friedman, that you have had 


interviews ranging from an hour >r more, possibly as low as 


forty-five minutes with all of the individual appellants with 


the exceptions of those done by Mr. Hayden and Mr. Scheinin. 


Were there any other people you interviewed with 


respect to the types of cases assigned to the appeilant inves- 
tigators? 

A I spoke with the supervisors of the appellants. 

I spoke to every supervisor there. 

Q You have also testified, Mr. Friedman, one of the 
pieces of information you were seeking to ascertain at these 
interviews of the investigators was how long or how many hours 
or how many days an investigator had spent on a particular | 


case. How did you ascertain that information? 


A Well, each of the appellants as far as I can recal 


kept a diary which showed the cases they were assigned, and on 


-he diary it showed when the case was assigned, and when it wa 


completed, and I tried to ascertain from the appellant for the 
period between the assignment and the completion, how many 
hours they had spent on that case. 

Now, this was a statement by the appellant, of 
course, because they had more than one case to work on simul- 


taneously. 
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Q As a general rule, did you accept the estimates 
of the hours or days spent given to you by the investigators? 

A Yes, sir. 

Q Mr. Friedman, what kinds of questions did you ask | 
in attempting to ascertain ‘: » the investigators what types 
of cases they were working on? 

A Well, since the criteria in the standards covered 
the complexity of the cases I had to ascertain that, ani I 
did this by asking the appellants to tell me what made the 
case complex, what made them difficult, what made them involved, 
and the criteria spoke in terms of cases involving conspira- 
cies involving national impact, so I explored thos:. areas 
t#th the appellant, and I had the standards with me and the 
appellants were informed of the critera, they were shown the 
standards, so they knew what I was after, and the qi tions 
were all towards ascertaining that sort of informatiol 

Q Mr. Friedman, I believe you have described the 
process of adjudicating classification appeal as one of 
collecting information and then making an evaluation. 

once you had collected all of the information, 
how did the evaluation, how did you go about making the evalua 


tion? 


A Well, I would take al] the information I had in i 
3 
notes, plus all the information I had collected which were in 
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my mind of course, more than the notes, and then I would compare 
that information against the criteria in the standards, and 
then I would interpret the information against the standards, 
against the criteria in the standards, and then I would arrive| 
at a conclusion, and evaluation and a judgment of what the | 


grade was. 


Q When yru say wit the grade was, you mean what the, 


grade of the various cases were? 


A No. The overall grade. Well, I suppose you do 
it piecemeal. I would arrive at a judgment of the value of 
tie cases, and then add them up in terms of time, yes. 


Q You have referred to a log. I am handing you what | 


has been marked as Defendant's Exhibit MM for identification | 


and ask you whether you can identify that. 


Yes, sir. 


Q Is that the log to which you referred in your 


testimony this morning? 
A ¥Y2s, sir. 
Q What information -- can you just generally des- 


cribe the type of information, not the actual information, 


but the type of information that is contained in that log? 


A Well, this serves as a reference for 2°.7 
action which occurs on an appeal after we get it, so we have 
the name and the agency and the title, the present classifi- 


cation, and the action taken on it, the firal decision that we 
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make, what the classification is, and also indications of when 
it was received and if we made an audit, there was a column 
for that and we put down either the initials or the date or 
both, as to who made the audit and the date. 

THE COURT: Does that have the relevant informa- 
tion for Mr. Kavazanjian? 

MR. ADAMS: I believe it does. 

THE WITNESS: It should. " 

THE COURT: Would you just read it across. I 
would like to get something by way of dates here. 

MR. ADAMS: It is page 86 or 87, Mr. Friedman. 
There is an entry for Mr. Lazrus plus thirty-nine or forty-one 
others, plus an entry for Mr. Kavazanjian and some others. 


THE COURT: Give me the heading of each of the 


entries across the way, and the dates involved, )1l 


THE WITNESS: All right. Yes, sir. 


The first column has a number. I think this is 
the number of the appeal for that year. And this is number 
66. 

Then the name, Jack T. Lazarus, and 39, 41, 42 


| 
and others is the figures. 
Next column -- 
i 


MR. ADAMS: May I clarify, your lionor? there are 


2 £ 8 B 


two entries. He is reading the one for Mr. Lazarus. Do you 
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want that one or both? 

THE COURT: It doesn't many any difference. All 
want is -- I would like to have Kavazanjian first. 

MR. ADAMS: That is on the next page. 

THE WITNESS: Yes, sir. 

The number is 61. Edward Kavazanjian and eleven 


others. That is the first column. 


The second column is headed “Agency ind Location." 
} 


This shows you his Immigration and Naturalization Service, in | 
New York. 

Present Classification is the next heading. 
And the entry is "General Investigator, GS-1810-1]." 

The next column is the date received, it looks 
like July 6th, '66. 

And then there is a clip here I have unfasten. 

The next column I think is headed "Audit." Let 
me see another page to make sure. Oh, I'm sorry. It says 
"Received," and the next column is "Acknowledged", when we 
acknowledged the appeal. And the entry is 7/15/66. 

And then the next column is headed “Audit" and we 
indicated, the entry says, "Yes" under that column. 

And then, as part of the same audit it shows the 
initials of the one who audited the position, and this has 


"S.F." as the entry, and that would be me. 
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The next column is headed "Correct Classification. 
That means our decision, our classification. And th’s is, 
the entry says, “General Investigator, GS-11 and GS-12." 

This was because we made it ll, it had been 
changed, it was changed later by the Civil Service Commission 
in Vlaashington. 

The next column is the date, closed, and this sfable 
February 1, 1967. 


And the last column is headed "Remarks," and there 


is an item here, says: "Listed as 48 single appeals including 


J. Lazarus and group.” 
/ 


That is the end of the listing. 

THE COURT: Is there any indication there of when 
the appeal was filed from the decision? 

THE WITNESS: Yes, sir. The date 
appeal, was July 6, ‘66. 

THE COURT: No, I'm talking about an appeal from 
your -~- from the Civil Service determination. 

THE WITNESS: Let me see if there is an item and 
when we sent it to the Commission for Lazarus. 

(Pause. ) 

Yes, under the Lazarus entry, the last column on 
the remarks, listed as "48 appeals," includes the Kavazanjian 


group, which is the same, and then it says, there 1s a name 
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here that is elit libata to me at all, it says Alma Warner 
+o CAO -- that would be the Central Appeals Office, the 
Classification Appeals Office, in Washington; June 9, '67, 
so our office apparently sent it down to Washington on 
June 9, 1967. 

Q June 9 was the date of the decision of the 
Washington office. 

A Was that it? Well, I don't know. 


THE COURT: Is there any place that indicates when 


a notice of appeal was filed and when the file was ceahenstpeah 

THE WITNESS: .It is not in here. On some of the 
other entries for other appeals where we sent them to Washing- 
ton, there is an entry when it went to the CAO and the date, bpt 
it doesn't show for Kavazanjian or Lazarus. 

THE COURT: Tell me about the others. 

THE WITNESS: For example, here's one, a man 


named Henry Masland, he was a management analyst officer, 


ind downgrading was the result of our action, then it went | 
to BAR, that is, to Board of Appeals and Review in Washington} 


and it says 11/4/66, and it was returned 11/30/66. 


Then it went to the Classification Appea!s Office 


December 2, '66, and it was finally adjudicated by the Central| 


L 


‘\ffice January 4, '67. 


THE COURT: What I don't understand is, I 
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thought that from the examination by counsel for the plaintifé£ 


that all the fifty-four cases were decided at one time 


and 


thereafter appeals were taken to Washington. 


It looks here as though some part of these cases 


were sent to Washington, one in November of ‘66, which was 


before the February date that has previously been referred to. 
MR. ADAMS: There is nothing in the log that 


shows that, your Honor. 


THE COURT: It says “Date closed, Februa~y l, 


MR. ADAMS: Date closed, that is the date of the 


Regional Office decision. 

THE COURT: You couldn't appeal to Washington 
until it was closed in the Regional Office? 

MR. ADAMS: That's correct. 


THE COURT: All right. But you had a file sent 


to Washington in November of '66? 


MR. ADAMS: Where does that show? 
THE WITNESS: St. is. not.on. the log. 


MR. ADAMS: don't know where that shows up in 


THE WITNESS: Oh, I am sorry, I was giving you 


an example of the kind of entry which we would have which was 


missing from Kavazanjian and Lazarus' files, I was showing 
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you what we do usually enter that way and I was reading one 
illustration. 

THE COURT: That is not part? 

THE WITNESS: No, that is just an illustration of | 
another appeal. 

MR. ADAMS: Not involved in this case. 

THE COURT: I will tell you what was running 
through my mind, I was just wondering what happened to the 
missing notes, whether they were forwarded as you would for- 
ward a case from the Court of Appeals down to the Supreme 
Court, what you do is you send the whole record down to the 
government printing office or to the clerk of the Supreme 
Court, and if you 2tart looking around for a file up in the 
clerk's office on the 17th floor, you might find a scrap 
ere and a scrap there, but the factual file is gone on to 


the next jurisdiction. 


I would like -- I was tryiny to tie this in. ME. | 
Kavazanjian testified that he went around looking for his filg 
on March lst. I want to see just what the relationship is | 
of that date to anything that occurred, to see whether he 
could have gone around on March lst and also whether ne could 
nave seen the notes. 


MR. ROTHSTEIN: In reply to your Honor's question 


| 
| 
| 
| 


it might clarify matters to look at page 18 of Exhibit A, 
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which shows the letter of appeal of those, whose appeals 
were denied, and it is dated March 16, 1967. 

THE COURT: That doesn't help me very much on 
when the file was available. 

MR. ADAMS: Your Honor, I just refer to page 54 of 
Exhibit A. It is a letter to Senator Case from Mr. Schulkind, 
and on the bottom paragraph of page 1 they mention the number 
of disappointed appellants that have appealed further. 

"this Bureau may in its discretion reopen and 
reconsider national office decisions. We are acknowledging 
Mr. Lazarus' telegram which you forwarded, as a request to 
reopen and reconsider his case. We have asked" -- (in the 
past tense) -- and that letter is dated February 2lst -- 
“the Region to.forward its file on the case." 

THE COURT: That makes it as though -- 

MR. ADAMS: It is circumstantial, your «sonor. 

MR. ROTHSTEIN: Except, your Honor, it refers to 
his case in the singular as if it is one case. Mr. Lazarus’ 


case, not the fifty-two appeals. 


MR. ADAMS: I think the letter refers to a number 


| 


of appellants. | 


THE COURT: Well, whoever put these files together 


} 


certainly did not exercise chronological discretion. 


MR. ADAMS: I won't di qaree wit.: that. 


SOUTHERN DISTRICT COURT REPORTERS, US. COURTHON Ss! 
FOLEY SQUARE, NEW YORK, NY 79-1020 


A-943 


Friedman-cross 
THE COURT: All right. 
BY MR. ADAMS: 
Q Mr. Friedman, where was that log kept? 
A It was kept by my classification clerk, that was 
the official title, my secretary, and she kept it on her desk. 


Q Was it the regular course of business of the Civil] 


Service Commission Regional Office to keep this kind of log? 
A Yes. | 
| 
Q Was that particular log that is marked MM for | 
identification, kept in the regular course of the business of 
this Regional Office? 


A Yes, sir. 


Q Were the markings of that log made to reflect 


vransactions or occurrences at or shortly after the time the 


transactions occurred? 
A Yes, sir. 

MR. ADAMS: Your Honor, we would offer MM into 
evidence. This has not been duplicated and Mr. Rothstein has 
iot had an opportunity to read it. 

MR. ROTHSTEIN: May I have a minute or two to stu 


| 
this? I have never seen it before. I am at a total loss to 


Know what is in it. 
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THE COURT: Let me ask you this question, 
Mr. Friedisan. 

Was there a visitors' register when a man 
came in to look at his file? Was there some kind of a 
visitors' register kept? How would I go about checking 
up whether one of these plaintiffs came up to look at his 
file and on what date? 

THE WITNESS: At this point there wouldn't 
be any way of checking that at all. 

THE COURT: He didn't have to sign 


THE WITNESS: It was informal. 


THE COURT: He didn't have to sign for the file? 


THE WITNESS: Well, we gave it to him right 
there. We gave him a desk to use right in our office. 

THE COURT: Was there anything that he 
signed, like a library slip? 

THE WITNESS: No, sir. It was kept very 1ia- 
formally. 


THE COURT: All right. 


MR. ADAMS: On this point, I would just 


refer your lionor. Youmentioned that Mr. Kavazanjian 
testified around March. 
There is a letter in the record, in Exhibit 


E, dated May 5th, signed by Mr. Kavazanjian, that says, 
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“Today I have tried to exr.aine my file." 


So I think there may be a question as to the 


THE COURT: I was mindful of that when I asked 
about the others, because he also testified that he was 
there about March lst. And since it happens to be nine 
years ago, there could be a small mistake in date. 

(Pause) 

MR. ADAMS: The letter I was referring to 
‘rom Mr. Kavazanjian is at page 22 of Exhibit E. 

(Pause) 

THE COURT: There is no question but that 
on May 5th, 1967 the matter was down in Washington, wasn't 
it? 

I say Kavazanjian's matter was in Washington 
on May 5th. 

MR. ADAMS: The regional office did nothing 
more after February lst. That was their decision. I don't 
think there is any question, your Honor. 

THE WITNESS: I wouid say yes, it was cown in 


Washington at that point. 


MR. ROTHSTEIN: Your Honor, I do not object 


to this because technically it does come within the shop 


book exception. Ido note, however, that it certainly was 
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the subject of our discovery requests and I think plain- 
tiffs are somewhat prejudiced by seeing it for the first 
time now while the witness is on the stand. 
THE COURT: Received without objection. 
(Defendant's Exhibit MM for identification 
was received in evidence) 
BY MR. ADAMS: 

Q Mr. Friedman, I want to show you Page 109 of 

Exhibit MM, DX MM, and ask you to refer to eatry No. 230. 
Does that entry refer to an appeal by general 
investigators in the Immigration Service taken in 1968? 

A This shows Martin R. Greenfield and fourteen 
others, Immigration Service Investigator, received June 
10th, '68, and acknowledged June 18th of '68. 

Q Does that log indicate whether or not audits 
were made of those investigators? 

A It shows, under the column “Audit,” the date 
10/11 -- 10 and 11/68. I suppose it took two months for 
the whole group. And then it shows my initials, SF, which 
would indicate that we made audits during October and 


November and that I made them. 


Q Now, Mr. Friedman, I want to show you a copy of | 


Exhibit B in evidence. I'm showing you page 8. 


Could you identify what that page 8 is, what 
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it purports to be? 

A This is a letter -- this is our letter of 
decision on an appeal of Mr. Costas. 

Q Do your initials appear anywhere on that 
,etter? 

A They are on the top. They have my initials 
on the top of the letter. 

Q Poes that letter refer to a work audit? 

A HO, @iz. 

Q A classific mistake. 


A I'm not too clear there. I don't see it. 


Q I am referring to the second paragraph of 


that letter (indicating). 

A Oh, yes. I'm sorry. Yes. It states, “Our 
decision is based on a review of the material submit*ed 
to you and your agency. Consideration of the information 
was secured during a work audit of your position," which 


to me would indicate we made a work audit. 


MR. ADAMS: Thank you. We have no further 
questions. 

THE COURT: All right. Is that all for 
Mr. Friedman? 

MR. ROTHSTEIN: One or two questions. 


THE COURT: Go ahead. 
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REDIRECT EXAMINATION 
BY MR. ROTHSTEIN: 

Q One further question, Mr. Friedman. 

At the time of the audits which you did in 
1966, were there any instances of men who attempted to 
show you files which you declined to look at? 

A I can't remember any such instances. It 
might have happened if it was explained to me that the case 
was similar to another case which I may have looked at 
at the same time or during the audit and then I would nce 
have felt it necessary to review that particular case 
if it was similar to one I had looked at before. 

But I can't think of any specific instances 
where I did say I wouldn't see the file. 


Q Is it your recollection that you would look 


at any file which a man wanted to present to you, with 


the exception you mentioned just now? 
A Yes. 
MR. ROTHSTEIN: No further questions, your 
Honor. 
THE COURT: Thank you very much. 
excused, Mr. Friedman. 
(Witness erycused) 


TIF COURT: Next witness. 


SOUTHERN DISTRICT COURT REPORTERS, US. COUK THOUS! 
FOLEY SQUARE. NEW YORK. NY 91 


426 
MR. ROTHSTEIN: Plaintiff would call Mr. 


Publio Esperdy. 


, o Bes. @ EGP? 2.20 FT 4 called as 

a witness by the plaintiff, being first duly 

sworn, testified as follows: 
1-IRECT EXAMINATION 
BY MR.ROT 'STOIN: 

Q Mr. Esperdy, during which years were you 
District Director of the New York District of the Immigration 
Service? 

A From 1959 to 1970. 

Q And will you briefiy outline the function of 
the District Director, what the job entails? 

A He has general supervision over the programs 
of the Immigration and Naturalization Service in the New 
York District, which includes the inspection of arriving 


passengers in the United States, the adjudication of 


various applications made by immigrants and rnon-immigration 


for adjustment of status, student status, change of status, 


and the investigation of illegal practice by lawyers or 


individuals, the arrest and apprehension of aiiens, the 
naturalization of aliens, and the general administrative 


work of the district. 


4M THERM ta 
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Q Would it be correct to say that as District 
Director you were, in effect, the boss of the New York 
District? 

A Correct. 

Q As the head man, were you familiar with the 
work practices in the investigations unit in New York? 

A Yes, I was. 


Q During your tenure as District Director, to 


your knowledge did supervisory investigators ever go out 


in the field to perform investigations? 

A On a very limited basis, very limited, because 
they had their tasks cut out for them as supervisors and 
they couldn't devote their energies to field investigations. 

Q So that would you characterize it as a rare 
instance when an investigator or a supervisory investigator 
would actually handle a case himself? 

MR. BARTH: Your Honor, I object. The witness 


has already characterized that prior answer. 


THE COURT: Well, he now wants to know whether 
it was a rarity. 

It is the same as asking,"lHow was it, a 
half foot? Or would you characterize it as six inches?" 

You may answer. 


I am afraid I lost it. 
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THE COURT: It just makes two questi'ons for 


i 


THE WITNESS: Would you ask the question again? | 


| 
| 
THE COURT: It has its points as emphasis, | 
| 


Q Whether or not you considered it a rare 


occurrence for supervisors to actually perform investigations} 


A Yes, it was a rare occasion. 
Q Now, you were familiar, were you not, with 


the fact that the Civil Service Commission was handling 


Classification appeals in 1966 and 1967? 
A Yes, I was. 
Q Following those appeals, did you make any 


recommendations regarding the work being performed by 


investigators who had their appeals denied by the Commission? 


A Yes. I agreed to review the cases ot all 


investigators who had appeals to the Commission and who 
had failed in getting their grade classified upwards. 
The matter had been brought to me in several 


discussions with the union, the employees' union. I per- 


sonally felt that some of the men had considerable merit 
in their appeals, and therefore I invited all of the 
investigators who wished to do so to bring to my attention 


a resume of their work which they believed entitled them 
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to a Grade 12 classification. 

This was done with the understanding that I 
had no authority to make the reclassification, nor could 
I overrule the Civil Service Commission or our central 
office. 

However, I did obtain the consent of the 
Civil Service Commission and of central office to go through 
with this preliminary step, which I did. 

A number of the investigators submitted their 
requests to me, outlining what cases they had worked on, 
how long they had worked on them, the type of case and so 
forth. I sent for all of the files. I reviewed most of 
them. Some I didn't have to review because I was person- 
ally familiar with the cases. I interviewed their first 
line supervisors and their second line supervisors, and 
at the conclusion I made the recommendation in, I think 


it was, six cases that the jobs should be reclassified 


upwards. 

Q Do you know what recommendations you made in 
the cese of Mr. Reilly, one of the investigators? 

A No, I don't remember. 

Q Do you remember the recommendation you made 
in the case of Mr. Sena? 


A I am afraid I don't remember him. It has been 
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time ago. 
Q Do you recall the recommendation you made 
in the case of Mr. Burke? 
A Yes. I recall Mr. Burke's because there was 


some slight difference in his case. He also was entitled 


to a Grade 12 classification because of his activities as 
a supervisor, in addition to his field work. 
Q Mr. Swift -- do you remember your recommenda- 
tion there? 
Swift? 
Or Mr.. Rowland. 
No. 


Do you remember the total number? 


I think there were approximately -- you mean 
that submitted their resumes to me? 
Q The total number who you believed were 


entitled to Grade 12. 


A About six. It could be five. Five or six. 
Q You stated that you had obtained the consent 
of the Civil Service Commission to do this. 


A Yes. 


Q Why did you feel that you needed such consent? 
A Because Ihad no authority to proceed further 


in the matter. 
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Q Why did you go to the Commission for approval 
rather than to the Regional Office of the Immigration 
Service? 

A Well, I went to both the Civil Service 
Commission and our central office in Washington. 


Q Was it true that during this period of time 


the Commission was exercising general supervisory authority 


over the reclassification program of the Immigration 
Service? 

A Yes. 

Q Then how did this authority manifest itself? 

A Whose authority? 

Q The authority of the Civil Service Commission, 
how did that manifest itself? 

A Well, they from time to time came to the 
office, they made field inspections, and went into the 
regional office in Burlington and reviewed the files there, 
the personal files, which were kept in Burlington. 

Q For the record, my question refers to 
authority -- 

A They talked to me. 

Q Right. My question, sir, refers to the 
authority of the Commission separate and apart from 


classification appeals. Is that how you intended your 
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answer? 

MR. BARTH: Your Honor, I object. I think 
if there is confusion Mr. Rothstein should re-ask the 
question. 

A Well, I had no authority at all to classifica- 
tion at that grade level. The District Director in New 
York did not have classification authority. 

Q Well, let me rephrase the question, as 

ounsel suggested. 

During this period of time was the Civil 


Service Commission exercising general supervisory 


authority over the classification program administered 


by the Immigration Service separate and apart from their 
jurisdiction to decide classification appeals filed by 
employees? 

THE COURT: How should he know? He wasn't part 
of the Civil Service? How would you expect him to answer 
that question. 

MR. ROTH: He was part of the Immigration 
service, a very high official. 

THE COURT: I know. But you asked him 
whether the Civil Service was doing something. You are 
not asking him for his function. You are asking for some 


other agency's function. 
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MR. ROTHSTEIN: I am asking whether his agency 
was being supervised by the Civil Service Commission. 

THE COURT: He told you that his agency was 
being inspected. Now you are throwing another word in 
there which has connotations to it and you are asking 
him for the activity of another agency and its purpose. 

MR. ROTHSTEIN: What I am trying to do is 
clarify <-- 

THE COURT: I don't think you are clarifying 
anything. He told you he had no reclassification authority. 

Who did have the authority to reclassify? 

THE WITNESS: The Civil Service Commission 
and the central office of the Immigration Service. 

THE COURT: And where was the central office 
of Immigration? 

THE WITNESS: Washington, D.C. 

MR. ROTHSTEIN: No further questions, 

Honor. 

THE COURT: Any cross examination of 
witness? 

CROSS EXAMINATION 
BY MR. BARTH: 


Q Do you recall approximately how many GS-11 


investigators asked you to review their files? 
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A It has been a long time, but I would guess 
about no more than eighteen. 

Q Mr. Esperdy, was a case ever taken away from 
a GS-11 investigator for the purpose of defeating his 
classification appeal? 

A No. 

MR. BARTH: No further questions. 

REDIRECT EXAMINATION 
BY MR. ROTHSTEIN: 


| 
Q Was a case ever removed from a GS-11 investigator 


immediately following the filing of classification appeal 


by him? 


A Well, I believe that there were some taken 
away. But immediately -- I don't know whether it was 
mmediately. But it was taken away as soon as it was 
ascertained that the case was in the 12 category and 
should not have been with the 1l, under outstanding instru- 
ctions. 

Q Were there cases that you were aware of where 


the removal of work was precipitated by the filing of a 


classification appeal by the employee? 


A No. 


MR. ROTHSTEIN: No further questions. 


THE COURT: Thank you very much. 
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A I am the Deputy: Director of the United States 


Immigration and Naturalization Service in Buffalo, New York. 
Q How long have you been Deputy Director in Buffalg? 


A Since 1971. 


| 
} 


Q When did you first start working for the Immigra- 


tion and Naturalization Service? 

A In April of 1963. 

Q What positions did you hold between 1963 and 1971? 

A I was hired in the administrative division of the 
Washington Central Office of the Immigration Service. 

During my first year or two I held various trainee 
positions, working in the administrative field, personnel 
branch. And then concentrated about in 1965, in Classifica- 
tion. 

In 19 -- late 1966, from -- to the beginning of 
1967, I was appointed the Chief of Classification and continued 
as the Chief of Classification until my appointment in Buffalo. 

Q What were your duties and responsibilities as 
Chief of Classifications for the Immigration Service? 

A It was my responsibilitiy to provide program 
guidance and police the classification system as directed by 
the Civil Service Commission through the Immigration and 
Naturalization Service, which included classifying the 7,000 


jobs that made up the Immigration Service. 
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Where was your office? 
In Washington, D.C. 

Q Is that the office which has been referred to here 
as the Central Office of Immigration? 

A Yes; it is. 

Q Are there any files that are contained at the 
Central Office which relate to classification matters or 
personnel matters? 

A There are numerous files that are retained there. 

Q Do you have any duties and responsibilities with 
the content of those files? 

the present time? None whatsoever. 
that period of time? 


A Yes. They were under my custody. They were a 


part of the Classification Section of which I was in charge, 


so they were within my custody. 

Q Are you familiar with those files? 

A Yes, I am. 

Q Prior to 1967, to whom were the most complex and 
delicate investigations assigned? 

A The more complex of the grade 12 investigations 
were assigned by directive from the Central Office to supervi- 
sory grade 12's. 


Q Were there many cases that fell into this most 
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complex and delicate category? 

A There were not in our judgment at that time very 
many cases and that was the basis on which we decided that 
they would be assigned to the supervisory 12's. 

On hindsight of course we have found out that 
there were many more cases than we assumed there was. 

Q Prior to 1967, how did the Immigration and 
Naturalization Service ascertain that the method of assigning 
the most complex and delicate cases to the GS-1l general | 
investigators was being carried out in the field? 

A To the GS-12 general investigators. The more 
complex -- we depended on instructions that went out periodicall 
from the highest levels initially which stated that the more 
complex of the grade 12 investigations would be assigned to the 
supervisors. 

Additionally, of course, we had the benefit of 
Regional classification people who had more touch with the 
field installations than we did to provide us with any infor- 
mation they had gleened or had seen. We got statistical 


reports and case reports of investigative work that came into | 


the Central Office which came through my office, and which | 


were reviewed. 


Additionally, we had inspections that were conducted 


| 


by our own field inspectors, the departmental field inspectors, 


| 
| 
| 
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and personnel practices, and ultiamtely the Civil Servic, 
Commission, of course, conducted an inspection of our personnel 
practices which also fed reports to us. 

Additionally, we had what we referred to as the 
Whitten review which required that each supervisor in any 
field installation review annually the position descriptions 


of his subordinates, and certify that the duties and respon~ 


| 
| 
| 
©ibilities described in that position description were actually 


being performed by each employee. 


Q buring a Whitten review what would happen if the 

employee disagreed with the supervisor's judgment as to ees 

or not the job description was accurate? | 
A We provided for a statement of differences to 

be appended to the position description that was submitted to 


the Regional Office, and on the statement of differences the 


employee was to indicate his view of what he had been doing 


or what he felt was not correct. 

Q Have employees ever been reclassified after a 
Whitten review? 

A Yes, they have been. 

Q I believe you mentioned, Mr. Ferro, that various 


agencies periodically reviewed your classification proceedings 


What agencies would that have been? 


A Well, the mother agency of the Immigration 
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Service is the Department of Justice, and they had their o aA 
internal personnel inspection dividion, which came out 


periodically and inspected our personnel policies, and the 


Civil Service Commission of course, which had the responsi- 
bility to do that. 

Q Did the Civil Service Commission conduct periodic 
review of the Immigration and Naturalization Services prior 
or 1967? 

A Yes, they did. As far as I know they have always 
conducted them periodically. The last one I can remember was 
in 1964, that is the earliest one I can remember is 1964. 

Q How do you know that that review was conducted? 

A Well, it was something that I worked with and worked 
from. It was maintained in my office, it was something that 
would generate work for me, for my section. 

MR. BARTH: The government has Exhibit NN marked 
for identification. This has already been suppii:eu to counsel, 

Q Mr. Ferro, I'm handing you Government's Exhibit 
NN for identification. Can you idertify that exhibit? 

A Yes, this is the Civil Service Commission's 


nationwide report of July 1964 transmitted to the then Attorney 


General, Nicholas D. Katzenbach, from Mr. John Mazey, who was 


then Commissioner of the Civil Service Commission. 


MR. BARTH: Your Honor, I would like to point out 
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that Mr. Rothstein has advised me that althouyh we did yive 
him a copy of this July '64 report, he doesn't at ieast recall 
receiving the covering letter. 

Do you have any difficulty with it? 

MR. ROTHSTEIN: Now having read the covering letter, 
I have no objection. 

MR. BARTH: Stipulated into evidence. 

MR. ROTHSTEIN: Stivulated into evidence. 

THE COURT: All right, received with no objection, 
AN. 

(Defendant's Exhibit NN, received in 

evidence.) 

Q Do you know how that, how the Civil Service's 
1964 review was compiled? 

A Well, I assume it was compiled as they have 
compiled every other one I am familiar with, which is a compir 
lation of inspection reports by various Regional offices of 
the Commission of our field district, which are then fed into) 
Washington, into the Civil Service Commission, from which they 
issue that. report. 

MR. ROTHSTEIN: Your Honor, I object. ' believe 
I heard the witness say "I imagine.’ if I heard correctly, 
I would object on the grounds that the witness is speculating. 


rik COURT: Read the last answer, please. 
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(Answer read.) 
THE COURT: Strike out the words "I assume,” 


take the answer merely as a statement of routine. 


MR. ROTHSTEIN: I would object also your Honor, 
on the ground there has be2n no predicate that he is familiar | 
with what the Civil Service Commission does. 

THE COURT: I am not accepting it as a statement 
of what happened. I am mereiy accepting it as a statement of | 
what the routine was. Whether it happened on this occasion 
we don't know yet. 

MR. ROTHSTEIN: I respectfully assert that he 
hasn't testified Lhat he is even familiar with the routine of 
the Civil Service Commission. 

THE COURT: Are you familiar with the routine? 

THE WITNESS: Thoroughly. 

THE COURT: Thoroughly? 

THE WITNESS: Thoroughly, to the extent of this 
question. 

THE COURT: What was the routine in connection 
with this question? 


THEWITNESS: The routine in this question, in 


| 
| 
| 
| 
| 


connection with this question, is how do they normally conduct 


| 


an inspection and feed it to us of those that I was familiar | 


with. And as a matter of fact, I have participated in these 
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inspections with the Civil Service Commission and what is 
normally done is that they go out on fact-finding missions 
from their various regional offices to the field offices of 
che Immigration Service and write reports for those field 
offices which then are sent to their Central Office and compiled 
and given to the Immigration Service in one report. | 
THE COURT: All right. Next question. 
Q Did the Central Office receive such a report with | 
vdenire to the New York District Office in 1963? 


A Yes, we did. 


MR. BARTH: I am showing the witness Exhibit O in 


evidence <1d I am asking him if that is the Civil Service's 
report to the District Director in New York with respect to 
their preparations for the 1964 annual, periodic report? 

THE WITNESS: Yes, this is the New York Region of 


the New York Civil Service Commision's report of their inspec 


York District, to our region in Burlingto. 4 also to us. 
Q Was there a period I can review of the service's 


classification proceeding by the Department -f Justice prior to 


! 
tion of our New York District Office whicr “as sent to the ss 
| 


1967? 


Yes, there was. ‘The last one I remember was in 


Are you aware that a number of GS-ll investigatord 
| 
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appealed their classifications to Civil Service in mid 

A Yes, sir, I am. 

Q About how many appealed? 

A Approximately fifty employees of the New York 
District Office appealed their classification at that time. 

Q What were the results o: this appeal? 

A Well, they appealed initially to the New York 
Region of the Civil Service Commission and initially I believe 
about a dozen grade 1l investigators were certified at grade 


12 by the New York Region of the Civil Service Commission. 


The balance were found to be properly classified | 


and I believe one was found to be over-classified. Tien that | 
same group or the balance that did not yet reclassified, 
reappealed to the Central Office of the Civil Service Commis- 
sion, and I believe in addition a number of about ten were 
upgraded from the Central Office of the Civil Service 
Commission. 

Q Prior to this upgrading by the Civil Service 
Commission, was the view of the Central Office that the GS-1ll13s 
were not doing GS-12 work? | 


A Yes, it was the view of the Central Office that 


they were not doing grade 12 work. 


Q How did the Service find out about the upgraders 


in 1967? 
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A Well, we received a notice from the Civii 
3 Service Commission in New York advising us of their findings. | 
4 MR. ROTHSTEIN: Would the witness speak a little | 
5 louder please? I am having a littie difficulty hearing. 
6 THE WITNESS: Yes, I will. 
7 Q Do you know approximately when you received this 
8 notice? 
9 | aos In February, I believe of 1967. We received | 
10 notice from the Civil Service Commission, I think weedeat 
ll } with notice to the appellants, of their decision, 
12 | Q What did you do after you received this notice? | 
13 | A Well, I reviewed the decisions to the extent that 
14 ! I could, and the same day I believe a meeting was held in the} 
15 | office of the Associate Commissioner of Management with the | 
16 | Director of Personnel and the Associate Commissioner of | 
7 | Management and the Assistant Commissioner for revassieiieieel 
18 } and we discussed -- initially I was asked whether the decisioys 
19 | could be reversed and I indicated that perhaps in one or two | 
, 20 | cases I thought they could be reversed . 
21 They asked me what the ramifications of the decisjon 
} 
2 | were, and what I thought of them, and I pointed out tnat | 
3 obviously there was much more grade 12 work being performed 
a in New York City than we had assumed, at least by the liberal | 


34 


| interpretation, or the more liberal interpretation being taken 


| 
| 

| 

| 
\ } 
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by the New York Region of the Civil Service Commission ana 
equally obviously our supervisors were not doing the grade 12 
work. 

Q Was there a plan of action formulated 
meeting? 

A Yes. At that same meeting we decided to conduct 
a nationwide review by the interpretation that we now had by 
the Civil Service Commission of what was grade 12 work. So we 
called in or intended at that time to call in our four 
regional classification people, and the Assistant Commissioners 
for Investigations in each of the regional offices, and have 
a conference with a view to discussing and uniformly oseeina:| 
the criteria that we now had for grade 12 all over the 
Service. 

Q How was this survey carried out? 

A These teams that came in from the regional offices 
went back out, made up again of a personnel man. or classifi- 
cation specialist, and the head of investigations for each 
regional office and they were instructed to go out and to 


advise each of their field installations that they would be | 
| 


. . . . . ‘ ‘ | 
making a site visit and that any investigator who believed he} 


had any grade 12 casework whould make his cases available to | 


them and make himself available as they would be coming in 


to sit down with them and review their cases, to make this 
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determination as to how much grade 12 work there was in a 
given office, and they did that. | 

They went out to each district office, and reviewdd 
the work loads and the work of each employee to determine | 
first of all how much total grade 12 work there was in an 
oitice, and whether any employees who were now grade lls 
were spending a majority of thei- time on grade 12. 

Q What was the result of the 1967 survey? 

A The ultimate result was an establishment of 
approximately forty-five grade 12 investigator positions in 
addition to those that had already been set up. 

Q How did the Immigration Service determine that 
an investigator should be reclassified to a grade 12 level? 


What criteria were used? 


A Strange as it may seem, we used the same criteria 


as the Civil Service Commission. However, we didn't always 


| 
| 
| 


come up with the same decision. We got the facts of the 


cases by reviewing the casework and then determined by a 


| 

| 
relative comparison to the classification standards which cases 

| 


were at the grade 12 level, and then compiling the total amount 


of time spent for work performed, identified the proportion of 


che individual investigator's time at the higher grade, and 


tnen on that basis we classified or not the indivicuals. 
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Q Were those individuals who your survey 


performing the majority of Grade 12 work upgraded? 

A Yes, they were. Those persons who were spend- 
ing the majority of their time on the higher level work 
were reclassified to Grade 12. 

Q Were there any individuals who were spending 
less than the majority of their time on Grade 12 work 
that were upgraded? 

A There was. In the study we, of course, found -~- 
as I indicated, we were looking for two things. We were 
looking, first, for the individual who was spending a 
majority of his time on Grade 12. Ile was reclassified. 

Additionally in the survey we were looking 
for the total amount of Grade 12 work in the office, to 
insure that we had an adequate number of Grade 12's. 

As a result, there were several persons, of 
course, who were found to be performing less than 51 percent 
ot their time at Grade 12 work, which, in an office where 


one compiled this total amount of less than 51 percent, 


would indicate a need for additional investigators. 

So we had on our hands, for example, in an 
office like Los Angeles, two or three individuals who were 
clearly to be reclassified by virtue of their having 


spent more than 50 percent of their time on Grade 12 and 


SOUTHERN DISTRICL COURT REPORTERS. 115. COURTEOUS: 
FOLEY SQUARE. NEW YORK, NY = 79i-fovo 


A-971 

jJgjw 2 Ferro - direct 
several individuals who were spending a minimal percentage, 
ip to 30 or 35 percent, on Grade 12 who would not be 
reclassified. 

But, as we had identified their Grade 12 
work, we had to in some fashion provide an adequate number 
of investigators to perform that work. 

So what we did was we contacted the Civil 
Service Commission in Washington and proposed to them that 
in an office where we had enough Grade 12 work to warrant 
additional Grade 12 positions, that we compile all that 
work together and identify the number of positions we needed 
and then reclassify the individual in that office who had 
the highest percentage of Grade 12 work but less than 
51 percent. 


And that's what we did. The Civil Service 


Commission wrote us back and said yes, that was a fair way 


to do it, and we did that. 
It resulted in, for example again in Los 
Angeles, three or four investigators who had less than 
51 percent being assigned to new positions that were created 
that gave them more than 51 percent, and they were re- 
classified. 
Q You mean those who were doing less than 


their majority work on Grade 12 work. So, after they were 
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upgraded, in fact wasn't the work consolidated then? Weren't 
they performing the majority of their work? 
MR. ROTHSTEIN: I object to the leading nature 
of the question, your Honor. 
THE COURT: Sustained. 
Q What else did the Service do after the 1967 
appeal to improve its classification program? 
A Well, it was obvious that we hadn't had the 
touch with our field installations that we would have 
liked to have. So we began recruiting for additional 


personnel people ana we put out several instructions, hoping 


to clarify what was a horribly confusing classification 


standard to everyhody who had to deal with it. 

So we provided instructions to our first line 
supervisors and to our regional people, including the 
classification people, on what was a Grade 11 case and what 
was a Grade 12 case, hoping that in the additional assign- 
ment of work, everybody would understand what was a Grade 
12 case and what wasn't a Grade 12 case. 

Q Was there an appeal by the GS-11 investigators 
in the New York office in 1968? 

A Yes. There was a smaller number, a smaller 
group, numbering 11 or 12, who also appealed to the New 


York Region of the Civil Service Commission. 
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What role did the Immigration Service 

with respect to this appeal? 
same as we had in the past, perhaps @ 

more detailed one, though. We were contactec by the 
New York Region of the Civil Service Commission and asked 
for our input into their review of the position. 
decided we would send a classification specialist 
the central office and a classification specialist from 
Burlington who had jurisdiction over New York to desk 
audit the appellants’ positions. 

And we did that. ‘That is, we didn't desk 


audit the positions; we reviewed the cases of the 


sositions, but in many instances, I think in all instances, 
ig 


the appellants would not sit down with us and discuss the 
job. 

So our classification people reviewed cases 
and talked to supervisory people and came back and wrote 
their analysis and their evaluation and then furnished 
it to the Civil Service Commission in New York. 

Q Did you review that submission to the Civil 


Service Commission? 
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Can you identify that? 

A Yes, sir. This is our transmittal letter to 
the Director of the New York Region of the Civil Service 
Commission transmitting our findings in the 16 appeals 
that were before us at that time. 

Q Do you know what the result of the appeals 
by the investigators in 1968 was? 

A Well, the appellants ultimately, I believe, 
were all denied higher grade, retained in grade. But a 
by-product of that study resulted in the establishment, 

I believe, of three. additional Grade 12 positions in the 
New York office, and that's the result, in this instance, 
of our classifier coming back with his findings on the 
individual cases but, again, fidning enough work load in 
the cases that he reviewed to recommend the establishment 
of additional positions. 

Q How were these positions filled? 


A They were filled competitively by the merit 


promotion and reassignment plan. 


Q Why wasn't the method of upgrading that 
was used in the 1967 survey used also in promoting the 
three GS-11 investigators in the General Investigations 
Unit in 1968? 


A Well, the normal way of filling a position 


SOUTHERN DISTRICT COURT REPORTERS. US. COURTHOLS! 
FOLEY SHARE NEW YoRR NY oat ee 


A-97 3 


igjw 6 Ferro - direct 514 
would be the way they were handled in the latter instance. 
The required special permission from the Civil Service 
Commission to do what we did in the '67 survey, and the 
reason was that, well, had we done anything else in the 
'67 survey, had we, for example, announced those positions 
and filled them competitively, the Immigration Service 
has a nation-wide promotion system. 

That would have meant, for example, in Los 
Angeles, very likely bringing in four or five positions 
from Chicago or Buffalo, or people from Chicago or Buffalo 
who were high in the promotio:. ‘st to positions into 
Los Angeles- thus displacing the work from the men we had 


in Los Angeles. 


So we needed a special way of handling it 


at that time because it involved so many people. And 
while in New York in the latter instance we had vacant 
| 


positions, we had the opportunity not to displace work and 


not to cause people not to have anything to do, specifically, 


so we could announce the three vacancies and fill them 
competitively. 

Q Did the natreu fothe case load of those who 
were upgraded in Los Angeles as a result of the 1967 survey 
change when they were promoted? 


A It changed before they were promoted. We 


Mt bte eM | 


FOLEY 
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established the jobs and then promoted the men who had the 
next highest percentage but less than 51 percent. 


Q Did the percentage of Grade 12 work that they 


were performing increase after they were promoted? 


A Yes. Because when we established the jobs 
and put them into it, there were already those jobs. We 
were dealing with jobs at that point. Those jobs were 
Grade 12 positions and hopefully they would be spending 
the majority, if not all of their time, on Grade 12, 
but certainly a majority of their time. 

MR. BARTH: No further questions. 

MR. ROTHSTEIN: Your Honor, may I have about 
a ten minute recess before cross examining this witness? 

‘HE COURT: All right. 


(Recess) 
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CROSS EXAMINATION 
BY MR. ROTHSTEIN: 

Q Mr. Ferro, you were familiar, were you not, with 
the fact that in 1959 a standard was promulgated by the 
*mnigration Service which governed the classification of 
investigators employed by the Service? 

A Familiar to the extent that when I came to work 
in 1963 a standard did exist dated 1959. 

Q And did that standard provide for a GS-12 
level? 

A Yes, it: did. 


Q Is it your understanding that the Immigration 


Service was <equired to implement that standard by promoting 


those who were performing the GS-12 level? 

A If ycu mean we were required to promote, to make 
Grade 12'*. certainly not. But if you mean we were to 
recognize the case work that was identified at grade 12, and 
the standard as being grade 12, yes. A standard is a bench 
mark, and it is only a bench mark. There is no requirement 
to arbitrarily or any other way set up a certain number of 
positions. 

Q Do I understand your view, the policy of the 
Immigration Service, that if an employee were performing at 


GS-12 level for a majority of his time, that there was no 
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requirement that he be made a GS-12? 

A No, you don't understand that from my view. 

Q Explain it for ine. 

A Yes. If a man is performing for a majoring of 
his time at a given grade level, that is the classification 
his position shuld have. 

a What steps were taken to determine in 1963 which 
employees were performing at the GS-12 level? 

A Well, initially, the most siginficant step was 
that the higher echelons of the Immigration Service by direc-| 
tive on numerous occasions directed that in field offices 
grade 12 cases would be assigned to supervisory grade 12 
investigators. That coupled with our normal reporting pro- 
cesses and the inspections conducted by the Department of | 


Justice, the Civil Service Commision, the Whitten review where 


each supervisor annually certifies under law that the position 


| 


description of his subordinate is accurate, by review by ol: 
regional classification people, which are the standard 
processes in a classification system. 

Q Based on those steps, can you state whether or 
not the people in the Central offi:ze who were in charge of 
classification actually believed that all of the GS-12 level 
work was being performed by supervisors? 


A I can state categorically since I was in charge 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUS: 
FOLEY SQUARE, NEW YORK, NY — 791-1020 


A-979 
yklt Ferro-cross 518 


of the classification system from January of 1967 that I 


believe the supervisory grade 12 investigators were performin< 


all of the grade 12 inwestigative work. | 


Q Did you receive any allegations tothe contrary | 
from any of the investigators in the New York District or 
elsewhere? 

A No. We received only letters -- I can recall 
-hat we hadn't recognized the amount of grade 12 work and our 
response in each case was we were aware of the grade 12 work | 


and it is to be assigned to the supervisor investigators. 


Q In June: of 1965 did you receive at the Central 


Office a submission prepared by Mr. Kavazanjian indicating to 
you the kinds of cases which were being performed by GS-12 
level -- GS-1l1l level investigators? 
A hddressed to me? 
Addressed to the Central Office, to the people -- 
A I don't recall itspecifically, but I do recall 


that the American Federation cf Government Employees had written 


our Service about grade 12 work. 


Q And do you remember what they said about grade 12 


A I don't r emember specifically, but it was on the 


question of whether we should set. up some grade 12 positions. 


Q Do you know if they asserted that they were in 
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fact performing at grade 12 level? 
A No, I don't recall that. 
Q You don't remember? 
A No. 
Q Do you remember if Mr. Kavazanjian filed a 


classification appeal within the Immigration Service in 1963 4 


1364? 
A Yes, I’m fairly certain he was one of those wno 
filed in the initial group of forty-eight or forty appeals 


to the New York Region. 


| 
Q I am referring not to the appeals to the Commissign, 


but a classification appeal filed within the Immigration 
Service in order to obtain a GS~12 level. 

x I believe he was -- I'm not certain -- I believe 
he was one of those who appealed initially tothe Service. 

Q I'd like you to take a look at Plaintiff's 
Exhibit number 4, if you would, which is a memorandum from 
Mr. Loughran to Mr. Kavazanjian, subtect, classification 
appeal. I ask you whether that refreshes your recollection at 
all about what transpired. 


MR. ROTHSTEIN: I am showing the witness my 


I'm not sure of your question. 


I ask you whether that refreshes your recollection) 
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so you might relate more about your recollection of what 
happened vis-a-vis the attempt by Mr. Kavazajian to become 


upgraded under the 1959 standard. 


| 


A I am not sure because this seems to be more general 


than that. This says that in the first sentence, this is in 
response to your letter to the Commissioner concerning grades| 
«of investigators. 

Now, whether this was also tied in to his indivi-| 


dual appeal, I can't tell from this letter. This looks like 


a general inquiry about the grades of investigators to which 
the Associate Commissioner Management is responding that we 
are working with the Civil Service Commission to clarify the 


standard, and hopefully their report and recommendations 


will be received some time in the spring, so it doesn't look 


like his appeal is being responded to here. 
Q Does that refresh your recollection at all about 
what the investigators were doing as a group to attempt to 


be upgraded on the standard? 


A Well, I'm not sure -- I am aware, if you're askin 
me am I aware in 1964, that a group of investigators are 
doing something, no, not in 1964. So I don't tie that into 
this letter. 


Q In other words, you remember exactly what the 


Immigration Service was doing, but you have no recollection 
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of what the employees of the Immigration Service were doing 
within the service to attempt to obtain higher grades? 

A Well, I know about the individual letter 
coming from the AFGE, but I don't know about any groups that 
had formed and raised this question at that time, no. 

Q You don't have any recollection of seeing the 
material which was submitted through the AFGE which compared 
investigative positions in INS to investigative positions at 
other agencies? 

A No, I don't recall that. 


Q Are you saying that it didn't cross your desk 


I say I don't recall that. 

I ask you this: 

There is reference in there to waiting for a 
report from the Civil Service Commission. Do ‘you know what 
report that letter refers to? 

A No, I don't. I don't know specifically what it 
refers to. 

Q What is the date on that letter? 

A March 20, 1964. 

Q Do you know whether, as of that date, the 
Immigration Service was in fact waiting for any report from 


the Civil Service Commission? 
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A No. As I indicated, I reported for duty in 
April of 1963. I would have eleven months on the job, and as| 


a trainee I probably wouldn't have known the policy in 1964 | 
as it specifically related to the response to this. 

Q Well, didn't you testify on direct examinaton 
about the Gooege report that was received in 1963? 

A I don't remember testifying about any Gooege 
Report received in 1963. 

Q Well, let me show you Exhibit 5. Weren't you 
shown this on . irect examination? 

A OH, yes. ‘To this I made reference that this was 
a typical report that was received periodically from the Civil 
Service Commissicn, and this was one that was conducted at 
that time, to which you asked me how I knew the Civil Service 
Commission followed this method, etc., and I said it was 
cypical of the kind we had subsequent to that date. 

Q In other words, on direct examination you testifies 
in depth regarding a report issued in 1963, but yet 1964, 


when I ask you which report from the Civil Service Commission 


was the ImmigrationService waiting for as indicate in 


Plaintiff's Exhibit 4, you say you would have no knowledge of 
what report that would have been? 


A Perhaps you misunderstood me, Counselor, and 


SOUTHERN DISTRICE COURT REPORTERS, US COURTHOUSI 
FOLEY SQUARE NEW YORK NY 791-1020 


perhaps I didn't make it clear. I said the 1904 report I was | 
| 


A-984 


jklt FerrO7~Cross 523 
familiar with because as Chief of Classification in 1907 I 
would have had that report and any other report in my immediate 


access. I do mc recall specifically the findings as it took | 


place in 1963, the Gooege report as it took place in 1963. | 
I do recall it as a rerort that I have worked from subsequent | 
to that 1963 date. 

Q Do you have any knowledge of whether or not sieoud 
to 1967 the Immigration Service Central Office actually 
believed that supervisors were performing field assignments ? 

A I'm sorry, I think I misunderstood you. 

Q Do you have actual knowledge of whether prior to 
1967 the Immigration Service Central Office beiieved that 
supervisors were performing grade 12 field assignments? 

A Yes, I have actual knowledge that the Immigration | 
Service insofar as I as representative of the classification 
staff knew that supervisors were performing the grade 12 
investigdtive cases. | 


Q When did you join the classification staff again? | 


A Initially I was assigned to the division in | 


April of 1963, and about in 1965 I began concentrating in 
classification. 

Q Now, Mr. Ferro, you testified about the wecanniie| 
efforts which were made by the Immigration Service in 1967 


through a field audit to determine who was doing the higher 
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level work. I ask you, is that the audit that was 
conducted by Mr. Augustine? 

A I think Mr. Augustine was a member of one of the 
Survey teams. 

Q And I ask you whether any such survey was con- 
iucted on a nationwide or other basis by the Immigration 
Service prior to 1967? 

A No, sir, it was not. 

Q In other words, this was the first time that it 


was done? 


A Well, it was the first time that survey was done, | 


Q When you say that survey, was any similar 
survey done when representatives went around -- 

A No, no survey of that nature was done to my 
knowledge. No survey was done during the time I was attached 
to classification like this survey. 

Q And you relied entirely on information that came 
up through normal channels, is that correct? 

A Normal channels being any number of things which 
I previously listed. 

Q That was the same information which led you to 
believe that supervisors were performing the grade 12 level 


assignments? 


SOUTHERN DISTKICH COURT REPORTERS US COURTHOHS! 
FOLEY ( OU'ARE NEW YORR NY 1 WOle 


A-986 


FPerro-cross 
That's right. 
Did the 1967 survey show that? 
A No, the 1967 survey showed quite the contrary. 
That supervisors were not doing the grade 12 work and the 


interpretation that had been made by the New York Region of 


the Civil Service Commission reflected indeed we had much more 


grade 12 work than we ever dreamed. 

Q Was the Immigration Service persuaded or directed 
to conduct such a survey in 19v7 by the Civil Service Commis-~ 
sion? 

A No, sir, that survey was an outgrowth of a 
meeting that took place the day we received the New York 
Region's decision. 

THE COURT: How much more do you have, Mr. 
Rothstein? Do you have any estimate of time that you ccn 
give me? 

MR. ROTHSTEIN: Probably another fifteen 
twenty minutes. 

THE COURT: All right, we will recess in 
case until tomorrow morning. 

Is that convenient for you? 

THE WITNESS: No, sir, it isn't. I have a plane 
to catch at 7:46, without being presumptuous. 


THE COURT: All right, then we will just recess 
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t 


for fifteen minutes while I take this plea and clear wut 


these people. 


THE WITNESS: Thank you, your Honor. 


(Recess taken.) 


SOUTHERN DISTKICT COURT REPORTERS. US COURTHOUS! 
FOLEY SQUARE. NEW YORK NY = 79i-bole 


A-988 


JGjw l Ferro - cross 
CROSS EXAMINATION CONTINUED 
BY MR. ROTHSTEIN: 


Q Before the break I was asking you whether 


or not the nationwise audits which were done by the 


Service in 1967 were done at the request Or the urging 
of the Civil Service Commission, and I believe your answer 
was no, that they had been undertaken independently, 
is that correct? 
A That's correct. 
5 
‘@) Sir, I would like to direct your attention 

to DX P and Q in evidence. DX P is a letter from the 
Civil Service Commission to Mr. Loughran, Associate 
Commissioner of Management of the Immigration Service, 
dated February 15, 1967, which says, in the last paragraph 
on that page: 

"Therefore, we believe that it will be 
important for you to use the decisions on the positions 
in the New York District Office as a pilot and determine 
from classification review which investigators in other 
district offices are performing at the grade GS-12 level. 
In this way recognition can be given through reclassifica-~ 
tion of the positions, where this action is warranted." 

I also direct your attention to Exhibit 0, 


which is a letter February 17, 1967, with the same file 
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number references on it, in fact the file number is in 
the first paragraph of the letter, saying that it is 
in response to Exhibit P, which Says, in pertinent part: 
"A program of measurinad the effect of this 
decision on remaining like positions in the Service has 
been undertaken with the utmost priority." 
I ask you if, hased on these two documents, 
you wish to change your answer to the effect -- 

A No. As a matter of fact, what I would like 
to do is point out to you that this is a time when the 
{mmigration Service.and the Civil Service Commission were 
in agreement as to what we should do, and that's all 
it represents. 

If you are Suggesting that the February 15th 
letter caused us in a day and a half or two days to under- 
take and then respond to this, that is not true. We 


immediately upon receipt of the decision had a conference 


and decided what the decisions meant and how we would go 


about doing it, and we certainly didn't have to wait for 
the Civil Service Commission to tell us to do that. We 
knew what the ramifications of that decision were and we 
had decided unilaterally, though this would indicate the 
Civil Service Commission agreed with what we proposed 


to do. 
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Q Is there anything in that letter which you 


sent back in response which indicates that you intendcec 


to do it unilaterally prior to receiving the directive 


from the Commission? 
A Well, it says here, and let me read from 
the third paragraph: 

“A program of measuring the effect of this 
decision on remaining like positions in the Service has 
been undertaken with the utmost priority. Specifically 
in this regard, we have met with representatives of our 
office in order to more clearly understand and define 
the basis used in reachina this decision. Furthe in 
order to maintain continuity, we have related this in- 
formation, through personal discussions, to operating and 
management officials in each of the regional offices." 

I suggest that that entire paragraph indicates 
that we had already been into it. 


Q Well, sir, if you had in effect met with 


Civil Service Commission officers to discuss t' is program, 
how do you account for the fact that the Civil Service 
Commission sent you a letter requesting that you undertake 
certain actions? 

THE COURT: I don't think he has to account 


for the Civil Service sending him a letter. 
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Mr. Ferro, you testified at qreat lenaqth 
regarding the basis for the report of the Civil Service 
Commission which was issued in 1964. 1 ask vou, sir, if 
you are also familiar with a report of the Commission 
which was issued in 1968. 

A A nationwide report? 

9 A report of the Commission which is in evidence 
as PX 3, evaluation of personal management, U.S. Immigration 
and Naturalization Service. 

MR. ADAMS: Can the document he shown to 
the witness? 
THE COURT: Yes. 

A Yes, I am familiar with this. 

Q Were you also familiar wi*h how this study 
by the Commission was undertaken? 

A Yes. To the extent that I am familiar with 


the operations of the Civil Service Commission an their 


inspection from my viewpoint, it was done pretty much 


the same as every other nationwide inspection. 
2) I dicect your attention to Page 21 of that 
document, in which the Commission has found, and I quote: 
“The Immigration and Naturalization Service 
was not meeting 1ts responsibility under the Classification 


Act of 1949" -- then there is a citation to the United 
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States Code and it goes on -- “by carrying on a program 
which would assure the Commissioner and the Attorney 
General and the Civil Service Commission that its obliga- 
tion to classify jobs accurately under Civil Service 
Comaission standards would be met." 
I ask you, sir, if you know what the basis 
for that statement was. 
A I don't know what the hasis of that state- 
was. But I have to believe that one of the things 


were referring to were the large numbers of appeals 


we have been discussing here that were fed into 


report, since this report is a year later. 

Q I also direct your attention to PX 2 in 
evidence, which is a letter from the Chairman of the Civil 
Service Commission to the Honorable Ramsey Clark, Attorney 
General of the United States, and in particular [ invite 
your attention to the second to the last paragraph on 
Pace 1, which reads, and I quote: 

"A position classification system has been 
used to keep grades down for employees without regard 
to the actual level] of work beinq performed. The aqencies 
failure to operate an adequate and effective classification 
program has resulted in hundreds of employees filing 


classification appeals with the Civil Service Commission." 


SOUTHERN DISTRICT COURT REPORTERS, US. COURTHOUS| 
FOLEY SOUARE, NEW YORK. NY TOL LO 


A-993 


Ferro - cross 


I ask you, sir, if you know what the bas 


for that statement was. 


A No, I don't know what the basis for this 


statement was. But it is the result of a study -- I 


believe this is what transmitted the report, Exhibit 3. 
This is the letter that transmitted that report, 2 believe. 


THE COURT: Is there any truth to the state- 
Md 
ment that hundreds of appeals have been filed? 

THE WITNESS: By this date, no, I don't 
believe it was hundreds, your Honor. 

THE COURT: Isn't that a substantial 
exaggeration as at that date? 

THE WITNESS: Well, let me say this in 
defense of that statement. There were groups that ctollowed 
onto this. There were group. of detention quards. 

THE COURT: I'm not interested in what 
followed the date of that. This is a letter announcing 
a fact, and there is nothing that I have heard of or 
seen in the record as at this date that justified that 
extravagant statement. 

Do you know of any support for it? 

THE WITNESS: No, sir. There were not 


hundreds of appeals. 


THE COURT: Who wrote that letter? 
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THE WITNESS: This is addressed to the 
Honorable Ramsey Clark and signed by John Macy, then 
Chairman of the Civil Service Commission. 

MR. ROTHSTEIN: I would note that on Page 
21 there is a listing of the various groups that filed 
appeals. 

THE COURT: Were there hundreds of persons, 
hundreds of appeals? 

MR. ROTHSTEIN: Well, there is a stetement 
on Page 22 -- 

THE COURT: I am just asking you as to 
the numbers. 

MR. ROTHSTEIN: According to the statement 
contained in here,it says on Page 21: 

"Wel) over 300 appeals have been filed 
since April 1966 by employees from all sections « 
country." 


THE COURT: In the Immigration Service? 


MR. ROTHSTEIN: In the Immigration Service, 


your Honor. And this is a report by the Civii Service 
Commission itself, and tne cover letter, which I read 

to the witness, was written by none other than John W. 
Macy, Jr. the Chairman of the United States Civil Service 


Commission. 
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THE COURT: In other words, what this refers 
to, this goes heyond the New York Region, is that right? 

MR. ROTHSTEIN: It goes beyond the New York 
segion and it goes beyond the occupation of investigators, 
criminal and general investigators. 

THE COURT: Then there is something to it. 
I don't know. 

THE WITNFSS: If I may, your Honor, and 
perhaps to clarify this, they are counting, for example, 
:8 class action appeals a detention quard who would file 
an appeal on the occupation, for example. 


Now, we have 150 detention guards. If a 


detention guard files an appeal and the basis for his 


appeal is that that standard, that level of the standard, 
is outdated and should be upgraded, they would count 
in that the entire group as individual appeals. 


And the subject would not be what does the 


individual detention guard do but are we adequately 


compensating detention guards as an Occupational group. 


Many of those appeals fell into that category. 


I might also add that because we had so 
many appeals we were responding to a good number of people, 
including Congressmen, and a compilation by my office of 


the number of successful appeals was less than three percent. 
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So what we had, just to give you a little 


flavor of what was going on at that time, was a time 


during the Government Service and a time during the Civil 
Service Commission when people saw an initial group get 
a successful appeal and were general jumping in and filing 
an appeal, so it caused the Civil Service Commission havoc, 
as it did the Immigration Service. But I say that only 
three percent of those who appealed were successful. 

Q How do you know that only three percent 
were successful? 

A Because I personally computed the number of 
appeals we had and figured it out myself. 

MR. ROTHSTEIN: I would move to strike the 
witness' statement. I think,if he is going to, if the 
government is going to allege that only three percent 
were granted, there should he documents to estab’ 
that. 

THE COURT: He documented it with his 
personal activity and knowledge. Motion denied. 

MR. ROTHSTEIN: I think the documents would 
be the best evidence. 

Q Out of the 52 appellants who appealed in 
New York, do you know how many were ultimately upgraded, 


either through their classification appeals or through 
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administrative promotions, by the Immigration Service 
stemming from audits by the Service of the work they 
were doing? 


I can give you my hest recollection, that 


26 out of 52? 
Yes. 
So that then is 50 percent that were found -- 
A If you count each appeal twice, which most 
of them were, I would say three times. They appealed 
first to us, and were denied. Many Of them appealed 
first to the New York Region and were denied and then on 
re-appeal -- 


Q I'm referring to people, not to appeals. 


Of those 52 appellants, how many were found by either the 


Civil Service Commission or the Immigration Service -- 

A I believe 26. 

Q 26. 

A Yes. 

Q Which is 50 percent. 

That is exactly 50 percent. 

Q Mr. Ferro, as a result of the audits by 

Miss McLinn and Mr. Augustine in 1967, a number of 


individuals were upgraded by the Immigration Service, is 
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that correct? 

A Yes, it is. 

Q I would like you, sir, to look at four 
exhibits-- PX No. 27, DX L, M and N. 

In particular, I first direct your attention 
to PX 27 and I ask you if those percentage figures there 
indicate the results of the 1967 audit which you testified. 
about. 

A Yes. I can't tell you at what juncture this 
was, but this is a list of percentage by title. It says, 

“Percentage of Grade 12 investigatory 
category, work performed by Grade 11 investigators, March 
1966 to March 1967." 

Q I ask you now, sir, to look at DX N, the 
page with the date in the upper right-hand corner, of 
June 23, 1967. 

A N? 


Q N. And there are no page*numbers, but there 


s 
are dates in the upper right-hand corner. 


A Yes. 
Q My question relates to June 23, 1967. 
MR. ADAMS: There are three pages with that 
date. Which one are you referring to? 


MR. ROTHSTEIN: The file number on the top 
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I see is also repetitive. 
MR. ADAMS: Are you referring to the one 


sent to the Northeast Region? 


MR. ROTHSTEIN: Yes, I am. And, counting, 
it is the third page from the back. It is a memo from 


the Deputy Associate Regional Management Northeast Regional 


Office to the Associate Commissioner of Management Authorized | 


Force. 

@) Are you familiar with what this document 
represents? 

A Yes, I am, 

0 Can you tell me what this document does as 
far as the classification of people that are mentioned 
there? 


A Yes. This is a hookkeeping function which 


causes the payroll system and the retirement system and 


every other system that has to do with positions and 


people, including budget, to change a position and a 
body in the position, if a body is in the position, from 
one grade to another or from one position to another. 

Q Is it correct that this is the document 


which actually implemented the promotions which were 


hLrought about by the 1967 audit? 


A Yes, this is the same document that would do 
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Q And the results of the 1967 audit are found 
in PX 27? 

A No, sir. This document, I can't attest to 
it being the same. This looks like a regional document, 
probably a worksheet. 


THF COURT: What kind of sheet? 


THE WITNESS: A worksheet that the teams 


would have been using and which they recorded -- 


Q They recorded their findings, did they not? 


A Well, they record -- what it says here: 


"Percentage of Grade 12 investigations case work performed 
by Grade 11 investigators." 

Q Based on those findings, I ask you whether 
or not it is true that every investigator whose name is 
mentioned on the page I referred to in DX N was 
be performing Grade GS-12 work for only 29 percent of 
time. 

A I'm sorry. I missed that someplace. 


you qive me that again? 


Q Let me repeat it. 
I ask you, sir, first to look at the names 
which are mentioned. 


A On which document? 
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Q In DX N, to wit Cooper Tarrant, Rhodes and 


Latchford. 
A Yes. 


Q And I ask you whether, based upon the 


“indings exhibited in Px 27, each of those investigators 


was porforming at grade GS-12 level during the period of 
the audit for only 29 percent of his time. 


A I can only tell you that it says 29 percent 


of their time on this document NF 71-20, which is Exhibit 


27, but I can't link this document to this action. 
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Q Well, perhaps we can assist you. I would like 


you to look at Exhibit L, and I ask you if you can link 


Plaintiff's Exhibit 27 to Defendant's Exhibit L by the file 


number which appears in the upper righthand corners of both 
documents. 

A They have the same file number. 

Q They both contain the number NE 71020I-P, do they 


not, and that is an Immigration file number? 


A Yes they do. ‘hat would be a file number of a 
file maintained in Burlington, Vermont. 

Q So that, the two documents do bear the same internal 
file number, is that correct? 

A Yes, they do. 

Q Is it not also correct that Defendant's 
Exhibit L relates to the audit conducted by the kegional 
Office resulting in certain conclusions which are enumerated 
therein? 

A Yes, sir. 

Q Isn't it also true that Exhibit N, the page I 
showed you, which is dated June 23, 1967, refers to a recent 
evaluation of the classification review of grading GS-12 
investigative work? 

A 8, it does. 


Q Isn't that recent evaluation the very same audit 
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which is refered to in [xhibit L as the audit conducted by 
the Regional Office? 
A Counsel, I can only tell you that they are both 
on the same subject, but whether this is the net result of en{ 
document, I cannot tell you that, because there is a good dea} 


inbetween in time. 


| 


Q Was there any other evaluation made other than the 


one that is reflected in Plaintiff's Exhibit 27? 


| 
| 
| 
| 
| 
| 


A Well, my recollection is, and perhaps that is 
what. I'm missing and what I have not mentioned, my recollec- 
tion is that when the field teams came back to Washington wit 
their findings, we sat down again, of course, and we discusse 
again the evaluations we had made on each job, again to 
insure uniformity across the country in every position, and 
the findirgs of the teams were not limited to that by itself. 

We got the benefit of everything that took place. 
example, I do recall, it may be one of these positions 
I can't say for sure, that we decided that liason work 
was not being adequately credited by the actual review of a 


case. There was nothing a man could really put in front of 


our survey teams to reflect high level liason. So when they 
came back into the Central Office, one of the things that we 
gave back to these people and discussed, again to get uni- 


formity, was, are we giving proper credit to high level 
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liason which altered upward the amount of grade 12 time 

some investigators had. So this document was not -- 
THE COURT: "This document," Exhibit L? 


THE WITNESS: Exhibit L, was not the conclusion 


of the findings that resulted in this forced change being made 


in Exhibit No. 

Q Do you know for a fact whether or not any of the 
findings of the auditors reflected in Plaintiff's Exhibit 27 
were modified; do you know of any particular instance of modi- 

fication? 

A Well, I believe that the one name I can remember 
is Frank Latch’ ord. And I can remember this because Mr. 
Latchford now works for me in buffalo, and Exhibit N reflects 
that he worked in Buffalo at that time. 

His was one of the positions tnat hadn't been 
given, in the initial survey, liason credit. So only that 
one specifically can I -- I can also remember George Fulner, 
wno is shown in Exhibit 27 at St. Albans as also being 
Montreal liason, in fact it is written on Exhibit 27, 1t says, 
“Liason in Montreal" and it shows unly four percent. 

Mr. Fulner was the beneficiary of a qood deal of 
high percentage of grade 12 because of his liason, so those 
two, I can recall. 


Q Do you have any reason to believe that the 
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percentage figures found for Messrs. Cooper, Tarrant or 
xhodes were changed? 

A I don't recall that they were chanyed, but I 


wouldn't necessarily recall that. 


Q Wasn't it a fact, Mr. Ferro, that when promotions 


were made in 1967 the Immigration Service in the Northeast 
*egion promoted to GS-12 investigators wno were performing 
grade 12 work for less than fifty percent of their time? 

A No, sir, that was not a fact. ‘The fact is, as I 
explained previously, that those who had a majority of time 
were reclassified, and where we had positions, where we had 
offices where we felt additional positions were necessary 
and no incumbent with fifty-one per: ent, we, with the per- 
mission of the Civil Service Commission, consolidated tie 
remaining grade 12 work and reclassified the man with the 
highest percentage, though it was less than fifty-one 
percent. 

Q Let's see if we understand each other. You did 
an audit, in order to determine how much work people were . 
doing, in order to promote them if they were doing enough 
high Level wk? 

A That was one part of the audit. The second 
part was to determine the total amount of grade 12 work in 


that office. 
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Q But the purpose, was it not, was to see that 
people whc were doing mcre grade 12 work than they previousiy 
had been given credit for were in fact given credit for it 
and pronoeteJj y.crce warranted? 
A “es, giX. 
Q 141i was a promotion to be based on observation of 
what the men vere doing, rather than other factors. 
‘HE COURT: I thought he got through saying 


thr , *t was a promotion based on the fact that there 


was nobody whe fit the bill in particular offices so what they 


did was to consolidate a whole lot of other facts and give 
somebody a boost. 

Now how many times do we have to go over the 
same thing? 

_MR. ROTHSTEIN: What I am trying to establish, 
your Honor, is the way they gave the man the boost was based 
on the work he was performing, not based on other factors. 

THE COURT: What they did was to go out and find 
some basis to give him a boost when he didn't fit the bill. 

MR. ROTHSTEIN: What I want to determine is what 
that basis was. 

THE COURT: How many times do we have to? 

Beyond that you can argue it til. the cows come home in your 


briefs, but the evidence has been now more than once and more 
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than twice repeated. I will let you ask it again for, 


clarity, if you think that you have not heard it or that I 


have not heard it as to why people got grade 12 when they were 


joing less than fifty percent of the work in the initial | 


evaluation. 


Now, explain it to him once more and this is 


THE WITNESS: Yes, sir. 


The survey teams went out with the intent 


purpose of identifying first any investigator who was spendin 
in excess of fifty percent of his time on higher level work. 
And second, the total amount of grade 12 work in 
a given office. The action we took as a result of all of tha 
was to reclassify those in the first category, those that 
had fifty-one percent, and with the blessing of the Civil 
Service Commission to treat the remaining need by 
consolidating the balance of the grade 12 work into full 
grade 12 positions, and ceclassifying the individuals who had 
the next highest percentage but less than fifty-one percent. 
Q When you made such promotions in the way you just 
mentioned, consolidating work, did you pick individuals who 
had the highest level; did you do it on a strict numerical 
basis, the highest level people in terms of percentage of 


time a GS-12 would get it? 


SOUTHERN DISTRICT COURT REPORTERS. US COURTHOI si 
FOLEY SQUARE MEW YORK, NY ~ 7uL-1020 


A-1008 


Ferro-cross 
A Yes, we took the findings and as I said, the man 
who had the next highest percentage or woman who nad tne next) 
highest percentage, but less than fifty-one percent in an offic. 
where we set up an additional job by consolidating the work 
was the person we reclassified. 


Q Well, when yousay office, were you aware of the 


| 
| 
| 


fact that in the New York District there were investigators 
wno had been found by the Civil Service Commission to be 
performing grade 12 level work for forty percent of their 
time, who had their appeals denied, were you aware of the 
existence of such people? 

A Well, I was aware of many of them having a 
percer.tage. I don't remember specifically forty percent, 
but yes, I'm aware of that. 

Q Were there instances where you filled tne positions 
Created with men who had a lesser percentage of GS-i2 work 
than the percentage which the Civil Service Commission had 
found for many other investigators whose appeals were denied 
and who were not promoted by the Immigration Service? 

A Certainly not in New York there wasn't, but if 
you mean if there was a mah in Los Angeles who had a lower 
percentage who was reclassified, I don't know. 

Q Referring to New York, are you saying that there 


was no one who had a higher percentage of GS-12 level work 
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than the people that are shown as being promoted, on the 
document I showed to you, who was not also promoted to 
GS-12? 

A I'm not sure I follow that. But I can tell you 


again we treated New York like we treated every other office, | 


no difference, so in answer to your question, the man who had | 


the highest percentage, if the position was set up, would 
have gotten the reclassification. 

Q In considering who had the highest percentage, 
did you consider the findings of the United States Civil 
Service Commission made in conjunction with their audits? 

A We considered the findings of the survey group 
which took as one of its considerations the liberal, what 
we considered a more liberal interpretation of the standards, 
SO I would have to say we were incorporating the findings 
of the Civil Service Commission in our study, 

Q Do you know, by the way, if Mr. Allen Vyse 
was promoted following the 1967 audit? 

A I wouldn't know. 

Q Would you know if Mr. Ellsworth Billier was 
promoted following the 1967 audit? 

A No, I don't know. 


MR. ROTHSTEIN: No further questions, your 
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MR. BARTH: Your Honor, I have tnree brief 
questions. 
THE COURT: I know that you say a few and 
brief. 
REDIRECT EXAMINATION 
BY MR. BARTH: 
Q Mr. Ferro, you had testified earlier that the 
Civil Service Commission sent a report of a survey that it 
conducted of the New York District Office to the Regional 
Commissioner, do you recall that? 
A Yes, sir. 
Q And in connection with that, I showed you Exhibit 


O, which is a letter to the District Director, the Immigration 


and N“turalization Service, 20 West Broadway, at New York, 


from a James P. Gooege, Regional Director. ‘ihe covering 
page of it is a transmittal letter from Mi. Gdoege to the 
Regional Commissioner at the Immigration and Naturalization 
Service, 
Do you recall me showing you that document before? 

A ¥@a, Sir, F460. 

Q) Would you look at it, please. 

A Yes, I recognize this as an inspection report 
conducted some time in '63, transmitted in October of 1963. 


Q Was that the exhibit that I snowed to you during 
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your direct examination? 


A Yes, it is. 


Q I would like to show you Plaintiff's Exhibit 3 
which is a report from James P. Gooege, Director of the New 
York Region, to Mr. Leonard Croin, Director of the Boston 


Region of the Unated States Civil Service Commission, 


I would like you to look at the report and to tell 


me 1f the reports are different. 

THE COURT: I don Know why you need a witness 
to tell you about whether the r«-cor are different. | 
A Yes, thic -s a report, an internal report between | 
offices of the Civil Service Comu.ssicn; one office in New | 
York to another office in Boston, I be'ieve. It isa 
totally different report. 

Q When did the Immigration Service receive that 
report, do you recall? 

A It is my recollection we received this report in 
part, excerpts to begin with, and then pernaps a page ata 


time, some time in 1966, 


Q When is the first time that you saw that report 


in its entirety? 
A I never remember seeing it in its entirety prior 
to the time you showed it to me yesterday. It is not a repor 


that would normally come to us. 
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Q If such a report had come to you, Mr. 
strike that question. 

Mr. Ferro, let me show you Exhibit N which is 
in evidence, and I would like to know if you can identify 
that exhibit, or do you know who prepared it? 

A Yes, sir. This is a compilation of the findings 
by the survey teams which when shook down and discussed and 
whatnot, resulted in us placing on paper the findings of the 
survey. 

Q I am directing your attention to the portion of 
the report which is headed Northeast Region, New York District. 
The first column there, the number of positions -- what does 
that number meari? 

A The number of positions means this is the number 
recommended ry the survey team and that the service will 
recommend for reclassification. 

Q Could you explain the flow of that chart from 
left to right? 

A The location on the lefthand column indicates the 
district office in the Immigration Service, where the posi- 
tions exist. The second column indicates the number of 
positions being recommended for grade 12 at that district 


office. 


The next column indicates the investigators, it i$ 
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entitled, “Investigators to be Reclassified," and listeu 
there would have been the names of the individuals who had 
a majority of time at grade 12 who had been found to have 
iad a majority of time at grade 12. 

Q How many such investigators were found in the 
New York area at that time that the chart was made up? 

A This shows two. The last column shows investi- 


gators pertorming the next highest percentage, but iess than 


| 
| 
| 
} 
| 
| 
| 
| 


fifty percent. And it lists in order of percentage the names | 


of the individuals having that percentage. 

Q There is no percentige stated on there, though, 
is there? 

A No, sir. 

Q So what did you base your statement on that that 
is listed in order of percentage? 

A It is my recollection that we listed them that 
way because we had a view to taking the action I described 
earlier, reclassifying. 

Q Mr. Ferro, do you recall specifically when the 
Immigration servics received notice that the first 1l GS=lls 
were going to be reclassified to GS-12? 


A I don't recall the specific date, but I recall 


the instances which was receipt of the letter from the New 


- 


York Region of the Civil Service Commission. 
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Q Showing the witness page 65 of Exhibit A, is that 
the letter that you received? 

A Yes, sir, this is the letter from the New York 
Region of the Civili Service Commission advising us of their 
findings. 

Q What is the date of that letter? 

A February 1, 1967. 


Q When did you have that meeting with Mr. Loughran 


a~d other people that you referred to? 
A The day I received the letter. 
MR. BARTH: Thank you. No questions. 
THE COURT: Is that all? 
MR. ROTHSTEIN: No further questions, your Honor. 
THE COURT: Thank you very much. You are 
excused. 
(Witness excused.) 


THE COURT: We will recess now until tomorrow 


| 
| 


morning at 10 o'clock. 
| 


| MR. ADAMS: Your Honor, that closes tne defendant's 


TiHi COURT: Is there any rebuttal? 
MR. ROTHSTEIN: No rebuttal, your Honor. 
THE COURT: Both sides rest? 


MR. ADAMS: Yes, your Honor. 
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District Directors: Boston, Buffalo, Hartford, y ‘ 
December 15, 1967 


New York, Newark, Portland and St. Albans 


A. A. Poulin, Jr., Assistant Regional Commissioner, 
Administrative Services, Burlington 


Civil Susvice Commission Procedures for Classification Appeals of 
Genera] Investigators 


The attached copy of Civil Service Commission correspondence concerning 
procedures in handling General Investigator classification appeals is furnished 
for your information and disseinination. . 


In an effort to resolve at the District level as much of the dctail as possible 
regarding the grade level cveluation of investisysative cases assigned, the 
Comrnission will deal directly with management at the District Office. As 
in the past, please ceoperate fully within the limits of your authority with 
the Commission in ..cse matters. Copies of correspondence with the 
Commission in this regard should be sent to the Regional Office. 
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This procedure is not intended to change any existing procedures on classification 
appeals. 
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Developing information for use in adjudicating 
appeals filed by Investigators in the lmmigration 
and Naturalization Service, Department of Justice 
IZ:INF 


Gilbert A. Schulkind 
Director, Bureau of Inspections 


Individually addressed to cach 
Regional Director 


The large number of appeals filed by IENS Investigators throughout the country 
makes it essential thoi the intormation necded to adjudicate these cases he 
developed as efficiently a9 possible since our resources are not suficicnt to 
provide for individual Cesk audits in all cases. “he Investinators eid the io 
should carry the major burden of providing the information needed to deciic 
the appeals. 


Based on our review of Investigator positions in the New York District Cfitce, 
we think the following approach will curnish cw information needed to act on 
the appeals and yet conserve our resourccs. 


We suggest that the appellants be asked to furnish a summary of eech ef t7 
cases they believe represents the highest level of difficulty and resnonswlity 

of their investigative assizament and which coliectively have taken a preyor ore 
ance (at Icast 50 percent) ¢. their time over @ reasonable period (€.%., & yt a 
The Investigators should be asked to higitight the nature of cach of tieie Co 64, 
‘Indicate the reason the case is considered to reflect difficulty and respannauility 
characteristic of the GS-12 level of published etandards, and apecily tit as ber 
of hours, devoted to each of the cases. ihe 


You may find it helpful to include soine specific instructions in your letters 
to appellants. For example, you misht ask tuat they specliy the neture © 
their participation in fraud cases. it ig essential to know venetier tac bss 

. developed the case, coordinated the investivations asagigued lo ctier ines 


+i 


and prepared the cace for prosecution, or whether he worked only on rKiyt. val 


cases of ring members au assigned. Similarly, in racketeer amd subre 
cases, it ts important to know if the investivator's partic! vithon watt 
up-deting the file throneh making a residence or other sinilar chees, OF HY 
volved really gubatuntial investiyjative methods and techies. 


yaive 
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Upon receipt of the Investigator's case cummaries, a review should be made 

to assure that they provide suificient information. Those summarics found 

to be insdequate should be rcturned to the Investinator for ainplification. 

Case summaries which present adequate information should be sent to a respon- 
sible official in the local district office with a request that he review the cummartes 
and give an official I&NS position regazcing them. The official might agree or 
disagree in whole or tn part with the grade level evaluation placed on the cases 
hy the Investigator. In instancea of disagreement, the Service otficial sheuid 
be asked tc indicate briefly the basis for disagreement. Tiils, of course, wiil 
be in advition’toe our usual request for the position descrintion and is intended 
as an enlargement of the usually recuested comments by the agency. 


We have discusse:u the Investisator apocals aituation with the Department of 
Justice, Department oificials have totd us that we can expect the cooperation 

of the Immigration anu Naturalization Service in our eiforte to promptly udjncicate 
the Investigator appeals. 
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cc: hir. Rosen 
Mr. Yanak 
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